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U.S. Department of Labor Issues Caution
Regarding Recent ESG Focus of Certain
Institutional Investors

On April 23, 2018, the U.S. Department of Labor (DOL) released a Field Assistance Bulletin stating that

ERISA fiduciaries must always put first the economic interests of the plan and, accordingly, ERISA

fiduciaries:

1. must avoid too readily treating environmental, social and corporate governance (ESG) issues as
being economically relevant to any particular investment choice; and

2. may not incur significant plan expenses to (i) pay for the costs of shareholder resolutions or
special shareholder meetings, or (ii) initiate or actively sponsor proxy fights on environmental or
social issues.

The Field Bulletin clarifies a 2015 DOL interpretation issued under the Obama administration that
suggested that ERISA fiduciaries may consider ESG factors in making investment decisions without
violating their fiduciary duties when the ESG factors have a direct relationship to the economic and

financial value of an investment.

The Field Bulletin can be viewed as a reaction to the growing prominence of ESG issues (which include
matters like climate change, political contributions, workplace diversity and the Opioid Accountability
Project) in the 2018 proxy season and the increased focus on ESG issues in the voting policies of
institutional investors and proxy advisory firms like Institutional Shareholder Services and Glass Lewis.
The Field Bulletin’s focus on the economic relevance of ESG proposals appears to be in conceptual
alignment with Staff Legal Bulletin 141 (SLB 14l) issued by the Securities and Exchange Commission
(SEC) in November 2017. SLB 14l indicates that the SEC will focus on a shareholder proposal’s
significance to the company’s business in considering whether the proposal can be excluded from the
issuer’s proxy statement under Rule 14a-8(i)(5). The SEC stated that, under this framework, shareholder

proposals that raise issues of social or ethical significance may be excluded, notwithstanding their
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general or abstract importance, based on the application of quantitative analytics of the proposal's

economic relevance to the issuer’s business.
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