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1. Public M&A: Take-Private Deals in Europe


Background: European take-private deals by PE firms have significantly increased since 2016
both in terms of deal value and deal count, although trends vary greatly from one EU jurisdiction
to another. Various factors might explain why EU markets have recently seen an increasing
number of PE take-privates (or public-to-private deals), i.e., the acquisition by a PE firm – not a
strategic investor – of a listed company and its subsequent delisting. In the current low interest
rate environment, PE firms feel pressure to find yield for the significant amount of funds they have
under management. Undervalued listed issuers make for appealing targets as public multiples
(especially in certain industries) are affected by adverse stock market developments, trade wars
and rising risks of a market correction. Take-privates are often viewed as more complex and
associated with higher litigation and execution risks, which, on the one hand, has traditionally
deterred some PE firms to go down this path, but, on the other hand, also means less competitive
bidding than a standard private M&A PE transaction.



Market Trends: Historically, the overall take-private deal volume in North America was
significantly greater than in Europe, but data show that from 2016 to 2018 the growth of deal
volume in Europe and North America is comparable. 2019 was a strong year in the US/North
America compared to 2018, while figures will be slightly above, or remain similar to 2018, in
Europe.
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As shown below, more than 40% of large EU take-private deals (above $500m) by PE firms
involve UK targets, while the remaining deals are split among other EU jurisdictions.
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Selected recent transactions:


acquisition of Inmarsat (UK) by a consortium of Apax, Warburg Pincus and two Canadian
pension funds (CPPIB and OTTP), approved by the UK High Court in December 2019,
despite opposition from Oaktree on the basis that the offer did not fully reflect the true value
of the target;



Axel Springer SE (Germany), which KKR, acting in concert with legacy shareholder Friede
Springer and CEO Mathias Doepfner, intends to take private in a follow-on delisting offer in
Q1 2020 (KKR acquired a 43.54% stake via a tender offer in 2019);



Merlin Entertainments (UK), taken private in November 2019 by a consortium comprising
Kirkbi (the investment arm of the family owners of Lego), Blackstone and CPPIB, through
a scheme of arrangement;



acquisition of Cobham (UK) by Advent in January 2020 in a recommended £4bn cash
acquisition implemented by way of a scheme of arrangement;



April (France), which CVC is taking private after acquiring a c. 65% stake from its majority
owners. CVC now owns c. 99% of April’s shares and is expected to launch a delisting offer
followed by a squeeze-out after April announces its YE2019 earnings.
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Deal Trends: PE firms develop new strategies to approach listed targets through more complex
structures, including by forging alliances with existing shareholders (e.g., KKR/Springer;
CVC/April; PAI/Wessanen) or teaming up with strategic buyers (e.g., Blackstone and CPPIB
partnership with the family owners of Lego via their investment arm to make a combined offer for
Merlin; Mediaset and F2i combined efforts to take EI Towers private). PE firms are also targeting
larger companies than before, and this trend can be expected to continue given the increased
amount raised by PE firms for their buyout funds in 2019 (e.g., Blackstone is reported to have
raised $26bn for its latest BCP VIII fund; Advent raised $17.5bn for its GPE IX fund; Cinven raised
€10bn for its seventh fund; KKR raised €5.8bn for its biggest EU fund to date).



Key Considerations:


Reaching 100%. PE firms, together with strategic investors/existing shareholders with
which they may have joined forces, generally will seek to ensure that they reach full
ownership of a target company in order to achieve the deal’s objectives, including
unrestricted access to the target’s cash-flows, unrestricted exercise of governance rights,
and consolidating the target from a tax standpoint (so as to offset the financial charges of
the debt incurred by the acquiring entity against the target’s profits). The likelihood of
securing these objectives will depend on how the take-private is structured.
For instance, in the UK, a take-private may be structured as either a contractual offer (with
a 90% threshold for the squeeze-out, excluding shares held by the PE firm and its
associates at the time the offer was made) or a scheme of arrangement, whereby the
consent of the High Court and a simple majority in number of target shareholders (excluding
the PE firm and its concert parties) present at the meeting representing a 75% majority in
value of the votes cast is sufficient to acquire all of the target shares subject to the scheme.
Bidders’ preference for the scheme of arrangement is evidenced by its use in almost all
significant UK take-privates (above $500m) in 2018 and 2019. One of the strengths of the
scheme is that, if approved, bidders receive full ownership of the target or, if not approved,
bidders walk away from the deal without being left as minority shareholders in a listed
company (to the extent that the bidder has not built a stake in the target).
This is not the case in certain other EU jurisdictions, such as Germany and France, where
take-privates are implemented through tender offers, followed by delisting procedures
and/or a squeeze-out of minority shareholders. Such measures would be subject to a bidder
reaching relevant thresholds. In Germany, bidders would benefit from an unrestricted
access to a target’s cash-flows upon securing a domination and profit-and-loss transfer
agreement (DPLTA), which requires approval by 75% of votes cast by target shareholders
(i.e., in practice a PE bidder would have to acquire between 60% and 70% of the target’s
voting rights, and a tender offer is then subject to a corresponding minimum acceptance
threshold). By contrast, in France, tender offers may not be conditioned upon reaching the
90% squeeze-out threshold, which may result in bidders not being able to delist the target
company and form a French tax group, while they nonetheless acquired a significant stake
in a listed target.
The burden that may result from an unsuccessful take-private that fails to reach applicable
squeeze-out thresholds may be alleviated by implementing various “debt push-down”
measures to increase the amount of debt economically supported by the target company.
However, certain jurisdictions such as Germany restrict debt allocation by onerous financial
assistance rules. Means to increase the stake initially acquired in a tender offer include a
follow-on delisting offer (with a premium over the preceding tender offer price) which exerts
a pressure to tender on shareholders that shy away from illiquid stock. In EU jurisdictions
where the squeeze-out threshold is 95% (i.e., Belgium, Italy, Lithuania, Luxembourg and
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the Netherlands), as per the EU Takeover Directive, relocating the target company to
another EU jurisdiction with a lower squeeze-out threshold could also be considered. This
forum shopping factor was part of the rationale for France’s PACTE law lowering in May
2019 the squeeze-out threshold from 95% to 90%.
In addition, negotiating with the remaining minority shareholders may result in a favorable
outcome, although bidders would generally have to pay a premium over the tender offer
price and/or agree to a rollover investment of those minority shareholders in the acquiring
entity (e.g., CVC/April). This is true in particular where transactional activist(s) use(s) a
public M&A scenario to build up a stake in the target of a tender offer. Such activists are an
integral part of the deal-making environment in Germany (e.g., Elliott and AOC/Stada), and
increasingly in France (e.g., Elliott/Altran), and warrant particular attention when structuring
a take-private transaction.


Corporate Governance Aspects. Take-privates generally require the support of key
shareholders (either through voting agreements or block trades/irrevocable commitments)
and the target board’s recommendation. It is not unheard of that certain shareholders,
including target’s managers, roll over equity or invest alongside the bidders in the acquiring
entity. Managers may also benefit from performance or transition awards in connection with
the take-private. This leads to various corporate governance considerations that takeprivate players should bear in mind.
In particular, in the UK, target management incentivisation schemes are subject to special
rules. Where it is proposed that management who are also shareholders will receive
incentives then (a) such schemes must be disclosed, and the independent financial adviser
to the target company must state publicly that in its opinion the arrangements are fair and
reasonable; (b) where the value of the arrangements is significant or the nature of the
arrangements is unusual, the consent of the Takeover Panel will be required, and a vote
by target shareholders may also be required; and (c) if the arrangements will result in the
managers becoming shareholders in the acquiring entity on a basis that is not being offered
to all other shareholders, a vote by target shareholders will also be required. In Germany
and France, any benefits granted to members of the management/supervisory board will
have to be disclosed in the offer document and the target boards’ reasoned statement, and
conflicted board members should recuse themselves from transaction-related
deliberations.
In cases where a significant shareholder initiates the sale of its stake in a listed company,
similar conflicts of interests may arise vis-à-vis the target and the other shareholders. The
seller’s interests are likely to diverge from those of other shareholders, especially where
the seller needs to exit a particular business, has achieved expected returns on investment
or is under specific liquidity constraints. In this context, board members affiliated with the
selling shareholder would be subject to a conflict of interests and should not participate in
transaction-related deliberations and, depending on circumstances, consider resigning.
EU jurisdictions deal with how a bidder can acquire a significant stake from a single
shareholder differently. In France and Germany, the sale of a controlling stake may trigger
a mandatory bid for the company whose board should abide by higher (self-imposed)
corporate governance standards, such as implementing a bid review process whereby
(independent) board members, assisted by outside counsel and financial adviser(s),
evaluate the terms of the block trade and overall take-private; in addition, financial advisers
could be asked to provide fairness opinions on the terms of the transaction. In the UK, the
bidder should bear in mind that stakebuilding may make it more difficult to implement a
scheme of arrangement, particularly if the significant shareholder is likely to have voted in
-4-

European M&A and Corporate Governance Hot Topics, continued

favor of the scheme. Stakebuilding may also make it more difficult to squeeze-out minority
shareholders following a successful contractual offer, if it occurs before the offer has been
made.


Due Diligence. Due diligence is typically more limited than in private deals, but this should
be put into perspective, given the amount of information available regarding a public target
(which include, e.g., the annual report and the audited financials). Any non-public
information provided as part of the due diligence exercise will need to be carefully reviewed
to determine beforehand whether (a) it can be made publicly available, including from a
business/competition standpoint, and (b) if made available and the transaction falls through,
the listed target would not be in a difficult position – this is true, in particular, for business
plan and earnings guidance that were not intended to be made public.

2. The Deal after the Deal: Integrating a Public German Target


Life after Closing: Once a public takeover offer for a German target company has settled, the
bidder will often times hold a de facto majority in the voting rights of the company but fewer than
all of its shares outstanding. Under these circumstances, German law does not permit for a “shortform merger” or other form of facilitated merger integration. Instead, any transaction between the
bidder and the company will have to comply with arm’s-length principles and cannot be
consummated if the negative effect of an action is not quantifiable. Losses incurred at the level
of the company as a result of factual control will have to be compensated for by the bidder, and
an audited “dependency report” lists all individual measures between bidder and target in a given
financial year. The bidder may even be prohibited from any privileged access to inside information
at the level of the company. As these restrictions are not conducive to operating an integrated
(combined) business, recent transactions such as Bain and Cinven/Stada, Praxair/Linde or
Morgan Stanley Infrastructures/VTG have undergone one or more of the following options in a
“second step” after the offer.



Domination & Profit-and-Loss Transfer Agreement (DPLTA): The implementation of a DPLTA
generally grants the bidder access to the cash flows of a target company and lets it issue binding
instructions to its management board. As compensation for its significant governance rights, the
bidder will have to grant outside shareholders a put right, as well as a “guaranteed dividend”
(which may consist of bidder shares or cash, depending on circumstances). The adequacy of any
compensation so granted is subject to appraisal proceedings in court which may span over
multiple years during which an exit compensation bears 5% interest p.a. The implementation of
a DPLTA requires a 75% majority in the company’s general meeting, and shareholders’
contestation claims may delay its effectiveness to up to 9 to 12 months after closing.



Squeeze-Out Proceedings: Once a bidder holds at least 90% of the company’s shares, German
law knows three different forms of squeeze-out proceedings. If 90% of the shares are held by a
bidder at any time after closing, the general meeting of the target company may resolve upon a
merger, as a result of which outside shareholders receive a cash compensation (“merger
squeeze-out”). In addition, once 95% of the shares are held in a target company, German
corporate and takeover law provides for two additional types of squeeze-out proceedings.



Delisting Offer: Separately, bidders have since 2016 used the option to launch a “follow-up
tender offer”, in connection with which the target company’s management board applies for a
delisting of the company’s shares. Such a “delisting offer” may not be subject to any closing
conditions and requires the bidder to offer a cash compensation that is no less than the sixmonths volume-weighted average price of the target company’s shares. However, in order for the
target shares to be delisted, no minimum participation of the bidder is required either prior to the
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launch nor upon closing of the follow-up offer. The delisting offer generally follows the same
stringent statutory framework and timeline as the original bid and is often times consummated on
the basis of a delisting agreement with the target company as part of which target companies
have negotiated further concessions such as the bidder’s support of certain capital measures

3. Brexit Update and Proposed Changes to Public Interest Interventions


Brexit Update: Following the UK’s December general election, the UK has left the EU on January
31, 2020. The election returned a Conservative majority government committed to exiting the
European Union on that date, and the European Union (Withdrawal Agreement) Bill 2019-2020
has since been enacted.
Although market participants are generally more than satisfied that the outcome of the Brexit
negotiations’ first phase is now clear, residual uncertainty remains as to the scope of the future
economic partnership to be agreed between the UK and EU. The Bill enshrined the end date of
the transition period (i.e., the period during which the UK will retain access to EU markets on
current terms) in law such that it cannot be extended beyond December 31, 2020 without a vote
in Parliament, and UK government policy is not to seek an extension. Some commentators – and
the EU Commission president – have expressed doubts about whether a comprehensive freetrade agreement (as opposed to a ‘no quota, no tariffs’ deal or a limited set of sector-by-sector
deals) can be negotiated and ratified within that time frame.
As negotiations enter the next phase, investors may, therefore, again, adopt a ‘wait and see’
approach. On the other hand, PE firms have an unprecedented supply of dry powder stored, and
the UK economy is expected to remain open and globally minded irrespective of the final
settlement with the EU. A lifting, if not a complete dispersal, of the Brexit fog may help to sustain
a healthy level of take-private activity in the UK.



Public interest interventions: Following the election, the UK government has confirmed its
plans to introduce a National Security and Investment Bill to strengthen the government’s powers
to review takeovers on national security grounds. While the Bill has not been published (only brief
details have been provided, in the background notes to the Queen’s Speech), it is likely to build
on the National Security and Investment White Paper released in July 2018. Key features of the
White Paper included: a broader scope extending beyond merger transactions (to, e.g.,
acquisitions of assets or significant minority shareholdings); an extended timetable for review;
and new powers to impose conditions or ultimately to block or unwind transaction features giving
rise to the concerns.
Were these reforms to be implemented, take-privates in sensitive sectors or of otherwise sensitive
companies are likely to carry a greater degree of execution risk. If the response to the U.S. CFIUS
regime’s increasing prominence is a guide, early engagement of advisers to assess and manage
these risks will become an essential part of transaction planning in the UK.
Indeed, the UK government is more frequently using its current powers to intervene on public
interest grounds. In 2019, it directed the UK Competition and Markets Authority (CMA) to
investigate five deals – and a further deal was referred to the CMA in January 2020. Prior to 2019,
the CMA would typically investigate no more than one or two transactions per year on public
interest grounds. This trend seems likely to go only in one direction as the end of the Brexit
transition period draws closer.
An EU regulation on foreign direct investment screening (2019/452/EU) was introduced on April
11, 2019 and its provisions will apply from October 11, 2020 – including to the UK during the
Brexit transition period. Among other things, the new framework creates a cooperation
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mechanism where Member States and the European Commission may exchange concerns about
specific investments and will allow the Commission to issue opinions when it considers an
investment threatens the security or public order of more than one Member State or could
undermine a project of interest to the whole EU (such as Horizon 2020 or Galileo). In January
2019, the previous UK government stated that the UK’s involvement in the EU framework
following the transition period will be tied to the negotiations on the UK’s future economic
partnership with the EU.

4. Shareholder Activism Controversy in France


Reports on Shareholder Activism Spark Controversy in France: Shareholder activism has
been heavily discussed among various French institutions, organizations and think tanks during
Q3 2019. This started on October 2, 2019 with the presentation by Messrs. Woerth and Dirx of
the recommendations of the “Mission d’information sur l’activisme actionnarial” (the
“Parliamentary Committee”) of the Finance Commission of the French National Assembly, later
published as part of the full report of the Parliamentary Committee. The full report is available
here. On November 7, 2019, a working group of the French Club des Juristes published its report
and recommendations regarding shareholder activism, which are available here. On December
10, 2019, AFEP, an industry body representing France’s largest companies, issued its report on
shareholder activism, which is available here (in French only), while Paris Europlace, an
organization in charge of promoting and developing the Paris financial marketplace, published
the proposals of its working group on shareholder governance and market practices on January
6, 2020. These proposals are available here (in French only).



Transparency and Accountability: The above mentioned recommendations and proposals aim
primarily at improving transparency of market transactions and ensuring that activists can be held
accountable in case of breach of applicable transparency principles. For instance, the
Parliamentary Committee recommends lowering the threshold for disclosure of equity or voting
rights ownership (including derivatives and similar instruments) in listed companies from 5% to
3%. AFEP suggests revising ownership reporting rules to also apply to puts and sales of calls.
The Parliamentary Committee and AFEP also advocate for additional disclosure requirements for
stock borrowing and lending. Several organizations also suggest reviewing the rules applicable
to ownership thresholds set forth in companies’ bylaws (including the penalties applicable in case
of violation of those rules) and enhancing both disclosures regarding short positions and shortselling requirements in excess of certain volume limits.
Regarding activists themselves, the Club des Juristes recommends that they be required to
disclose, throughout their campaigns, their ownership, the type of financial instruments they hold
and whether they hedge their positions. The Club des Juristes and AFEP also note that
information disseminated by activists should comply with disclosure principles similar to those
imposed on persons disseminating investment recommendations. Finally, several reports support
new requirements for activists to make public, or to provide issuers with, information provided to
other shareholders.



Next Steps: The debate about shareholder activism is expected to continue in 2020, although no
parliamentary proposal, nor government-backed bill, is expected. On January 8, 2020, Mr. Robert
Ophèle, President of the AMF, stated in his New Year’s greetings that the AMF intends to clarify
its approach to shareholder activism by the end of Q1 2020. Mr. Ophèle’s full speech is available
here.
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M&A During the COVID-19 Crisis —
European Commission Encourages
Protection of Critical Assets by EU Member
States
The European Commission Issues Guidelines Calling for Heightened
Scrutiny of Foreign Investments in the EU
SUMMARY
On 25 March 2020—10 days after the news broke about an alleged US attempt to acquire a German biotech
company developing a vaccine against the coronavirus 1—the European Commission issued a guidance
paper to the 27 EU Member States regarding investments by non-EU (foreign) entities in strategic industries
(the Guidelines).2
The previous actions taken by the European Commission in the wake of the COVID-19 crisis focused on
adapting the bloc’s internal rules governing state aid. The Guidelines, however, address the EU’s external
relations, encouraging Member States to prevent a sell-off of Europe’s strategic assets, including protecting
certain companies having capital market valuations well below their “true value”.
The Guidelines are not legally binding but will effectively result in increased national scrutiny of foreign
investments (including the acquisition of minority stakes)—using existing foreign investment screening
mechanisms or any other tools Member States may have to ensure the “continued critical capacity of EU
industry” in and beyond the healthcare sector.
A foreign investment review by a Member State may impact the deal timeline and its outcome could vary
from an outright prohibition to mitigating measures (such as supply obligations) being imposed by the
reviewing national agencies. Consequently, parties to global transactions negotiating risk allocation and

New York

Washington, D.C.
Los Angeles Palo Alto London Paris
Tokyo Hong Kong Beijing Melbourne Sydney
www.sullcrom.com

Frankfurt

Brussels

deal value now, more than ever, must plan ahead, mapping out as early as possible the political and
strategic sensitivities across a number of jurisdictions.

BACKGROUND AND SCOPE OF THE GUIDELINES
In the EU, the Member States have the power to intervene against foreign investments only where such
investments create a risk to security or public order across the EU or in an individual Member State. To
date, 14 Member States have foreign investment screening mechanisms in place. 3
The European Commission’s powers, introduced in 2019 and taking effect as of 11 October 2020, are
currently limited to issuing non-binding opinions, monitoring and coordinating information exchange across
the various national regimes.4
The Guidelines do not introduce any new powers for the Member States or for the Commission, but they
are likely to have an instant practical impact. In fact, remarkably, they precede the coordinating role that
the Commission is scheduled to acquire as of 11 October 2020.
Moreover, and critically, the Guidelines convey the message that immediate action is required to ensure
that foreign investments do not risk harming the EU and its capacity to cover the needs of EU citizens. In
more detail, the Guidelines:


Recall that under EU case law, intervention against free movement of capital can be justified
on the basis of overriding reasons of general interest such as public health, protection of
consumers and preserving the financial equilibrium of the social security system.



Urge the 13 Member States without screening mechanisms to “set up a full-fledged screening
mechanism and in the meantime to use other available options to address cases where the
acquisition or control of a particular business, infrastructure or technology would create a risk
to security or public order in the EU, including a risk to critical health infrastructures and supply
of critical inputs.”



Call on the 14 Member States with existing screening mechanisms to make full use of their
powers and “take fully into account the risks to critical health infrastructures, supply of critical
inputs, and other critical sectors.”



Emphasize that foreign investment in companies of general interest to the EU, or in companies
having received EU funding, should be subject to closer scrutiny.



Remind investors and targets that foreign investments can be subject to retroactive review and
regulatory measures for up to 15 months after consummation (e.g., a transaction closing in
March 2020 could be subject to action until June 2021).



Encourage Member States to apply screening measures also to the acquisition of minority
stakes/portfolio investments, and to adopt measures preventing acquisitions by foreign
investors that focus on distressed companies. 5
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COMMENTARY
While the Guidelines stress that the EU wishes to remain an open market and attractive to foreign
investments, they memorialize the accelerated policy shift in the EU (and other open economies) towards
increased scrutiny of foreign investments in relation to strategic assets, including through minority
shareholdings.
Consequently, although a large part of future foreign investments in the EU are likely to remain unaffected,
the Guidelines are a fresh reminder that careful planning and early constructive engagement with national
regulators will be critical for deal certainty and successful value realization in transactions involving sensitive
underlying assets.
*

*

*

ENDNOTES
1

See e.g., https://www.theguardian.com/world/2020/mar/16/not-for-sale-anger-in-germany-atreport-trump-seeking-exclusive-coronavirus-vaccine-deal

2

Guidance to the Member States concerning foreign direct investment and free movement of capital
from third countries, and the protection of Europe’s strategic assets, ahead of the application of
Regulation (EU) 2019/452 (FDI Screening Regulation) 2020/C 99 I/01 (25 .

3

A full list of national screening mechanisms and links to national legislation is kept by the
Commission at https://trade.ec.europa.eu/doclib/docs/2019/june/tradoc_157946.pdf

4

See the S&C publication of 15 April 2019 – New EU Regulation Focuses on Cooperation Between
Member States and the EU Commission

5

In addition, the Guidelines remind Member States that they can, in certain cases such as a
pandemic, intervene by for example imposing compulsory licenses on patented medicines.
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March 25, 2020

Germany Introduces Online-Only
Shareholders’ Meetings in Response to
COVID-19
New Law Applies to German Stock Corporations, German
Partnerships Limited by Shares and European Companies
(Societates Europaeae) Registered in Germany
SUMMARY
The new law allows online-only participation and voting by shareholders, shortens the period to convene
both physical and virtual shareholders’ meetings from 36 days to 21 days, and provides for questions
to be asked by shareholders and responded to by management in advance of the meeting by way of
FAQ posted to the company’s website.

RAPID ADOPTION OF THE NEW LAW
On March 25, 2020, the German Parliament (Bundestag) resolved on the Act for the Mitigation of the
Consequences of the COVID-19 Pandemic. The new law, among other things, allows German
companies for the first time to hold online-only shareholders’ meetings. The Council of the German
Federal States (Bundesrat) is expected to approve the law on March 27, 2020, so that it may become
effective as early as March 28, 2020. The legislative process will have been executed within less than
ten days after the initial draft became public on March 20, 2020 and was agreed by the German Federal
Government (Bundesregierung) on March 23, 2020.
The law includes the following key provisions:
Online Shareholders’ Meeting
The management board may hold an online shareholders’ meeting in which shareholders can only
participate by means of electronic communication or vote via absentee ballot. While the management
board itself should still attend in person, members of the supervisory board can dial in via video or audio
transmission, even if the company’s articles of association do not provide for this option.
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An online shareholders’ meeting must comply with the following requirements:


Transmission: The entire shareholders’ meeting, including the general debate, voting and
announcement of results, must be broadcast via a live video stream (e.g., on the Internet).



Voting rights: Shareholders must be able to vote by electronic means of communication (absentee
ballot or electronic participation) or through a proxy.



Information rights: The company must provide shareholders with the opportunity to ask questions
by electronic means of communication. The management board may, in the prudent exercise of its
discretion (pflichtgemäßes, freies Ermessen), decide which questions to answer and how.
Preference may be given to questions from major shareholders and shareholders’ associations.
The management board may also require shareholders to submit their questions electronically no
later than two days prior to the shareholders’ meeting, and may answer any or all of these questions
in advance by way of FAQ posted to the company’s website.



Limited right to object: Shareholders who have voted their shares as described above must be
given the opportunity to submit an objection to the notary public via electronic means of
communication by the end of the meeting. However, the right to challenge any resolution adopted
at the meeting by filing an action (Anfechtungsklage) with the competent court is limited. Technical
disturbances affecting shareholder rights at the meeting as well as the management board’s
decision how to answer questions, and potentially which questions to answer, only allow a
shareholder to challenge a resolution if he proves that the company acted willfully or intentionally –
for certain affected shareholder rights gross negligence is sufficient. The legislator expressly points
out that the risk of shareholder actions should not prevent companies from holding online
shareholders’ meetings. Nevertheless, the reliable technical implementation of the online
shareholders’ meeting will be one of the most important issues to address by any company wishing
to make use of the flexibility provided for in the new law.

Online Access to Physical Shareholders’ Meeting
As an alternative to an online-only shareholders’ meeting companies may open up their traditional
physical meeting for (additional) online participation by shareholders even if the company’s articles of
association currently do not provide for this opportunity.
Timing of Shareholders’ Meeting
To increase flexibility, companies may decide to shorten statutory notice periods, and certain dates are
moved closer to the meeting. Companies may also hold their annual shareholders’ meetings at the end
of the financial year.


Notice period: The management board may decide to publish an invitation to a shareholders’
meeting only 21 instead of 36 days prior to the meeting.



Record date: Typically, a company’s articles of association require shareholders to prove their
shareholding as of a specific record date. For listed companies the record date will be the beginning
of the twelfth (instead of the twenty-first) day before the meeting. For bearer shares, the required
confirmation must be submitted to the company no later than by the fourth (instead of the sixth) day
prior to the meeting, unless a later date is indicated in the invitation to the shareholders’ meeting.
No confirmation is required for registered shares.



Registration period: Typically, a company’s articles of association require shareholders to register
at least six days prior to the shareholders’ meeting. Unless the invitation sets forth a shorter period,
this requirement remains unchanged. Therefore, shareholders still have to register at least six days
in advance to participate in the meeting but, in the case of bearer shares, must submit a confirmation
of their shareholding by the fourth day prior to the meeting (see above). Companies may set forth
a later date to register for the shareholders’ meeting in order to align these dates.
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Additional agenda items: If the management board decides to shorten the notice period,
shareholders requesting additional items to be added to the agenda must submit the request at
least 14 days prior to the meeting instead of at least 30 days.



Shareholders’ meeting may take place at the end of the financial year: Currently, the annual
shareholders’ meeting of a German stock corporation (Aktiengesellschaft) or a German partnership
limited by shares (Kommanditgesellschaft auf Aktien) must be held within the first eight months of
a financial year; in the case of a European company (Societas Europaea) it must be held within the
first six months. Under the new law, the management board of a German stock corporation or a
German partnership limited by shares may decide to hold the annual shareholders’ meeting instead
during the last four months of the company’s financial year, as long as the meeting still takes place
in 2020. This extension does not apply to European companies (Societates Europaeae). However,
the management board should only use this possibility if rescheduling is necessary due to
COVID-19. Therefore, it should consider whether a physical shareholders’ meeting can still be held
within the eight-month period. At the same time, the management board does not have to refrain
from holding an online meeting because a physical shareholders’ meeting is still possible within the
first eight months of the financial year.

Interim Dividends
German stock corporations may only pay dividends on the basis of a resolution of the shareholders’
meeting or, prior to the annual shareholders’ meeting, if the articles of association provide for limited
installment payments on the basis of the (preliminary) net profit for the completed financial year. The
new law makes the latter option available to any stock corporation regardless of the provisions set forth
in its articles of association. However, the statutory restrictions on the amount of such payments apply
unchanged, i.e., payments may not exceed the lower of 50% of the net profit for the 2019 financial year
after deducting the amounts that must be transferred to retained earnings under statutory law or the
articles of association, and 50% of the net profit for 2018.
Supervisory Board Approval
Any decision of the management board outlined above must be approved by the supervisory board.
The supervisory board may take this decision by written, oral or comparable resolution, even if the
company’s articles of association or rules of procedure for the supervisory board do not provide for this
option.
Technical Set-Up
Companies should prepare any online shareholders’ meeting in close coordination with their technical
service providers. These service providers are currently preparing the necessary technical solutions for
online meetings and expect to have them ready in a few weeks.
Temporary Rules
The above provisions apply only to shareholders’ meetings taking place in 2020. If necessary, the
German Federal Ministry of Justice and Consumer Protection (Bundesministerium der Justiz und für
Verbraucherschutz) may extend the provisions of the law without further legislative approval until
December 31, 2021.
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CONCLUSION
Companies are not required to use the possibilities introduced by the new law. The management board
should consider whether – depending on individual circumstances – it may be possible to hold a physical
shareholders’ meeting at a later date in 2020. At the same time, the management board does not have
to refrain from holding an online meeting because a physical shareholders’ meeting may still be or
become possible.
To avoid legal uncertainties, companies that have already published invitations to their shareholders’
meeting but want to take advantage of the possibilities of the new law should cancel their scheduled
meeting and publish a new invitation.
*

*

*
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Germany to Adopt Increased Level of
Scrutiny for Foreign Investments
Key Highlights:


Higher Intervention Risk Due to Lower Standard of Review



New Gun-Jumping Prohibitions for Reportable Transactions



Scope of Assessment Extended to Interests of Other EU Member States



Implementation of Mechanism for EU-Wide Collaboration



Further Amendments Expected to Cover Additional Sectors

INTRODUCTION
On April 8, 2020, the German Government approved a draft law from the Federal Ministry of Economics
and Energy (Bundesministerium für Wirtschaft und Energie) (“Ministry”) to amend the Foreign Trade and
Payments Act (Außenwirtschaftsgesetz).1 The changes essentially implement the EU Screening
Regulation2, which came into force in 2019 and for the first time stipulates requirements for investment
control at the European level.
The legislative proposal, which was initiated with its key terms in January, is being picked up during an
ongoing discussion on increased requirements for foreign investment control in Europe in relation to the
COVID-19 pandemic.3 On March 25, 2020, the EU Commission issued a guidance paper to all 27 EU
Member States on investments by non-EU entities in strategic industries.4 In this paper, the Commission
calls upon all Member States to make full use of their screening mechanisms in the current situation to take
fully into account the risks to critical health infrastructures, supply of critical inputs, and other critical sectors,
and encourages all Member States to prevent a sell-off of strategic assets, in particular those that are
undervalued by the market.
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I. LEGAL FRAMEWORK OF GERMAN INVESTMENT SCREENING
In Germany, foreign investment control, i.e. the review of direct or indirect inbound investments, is governed
by the Foreign Trade and Payments Act (Außenwirtschaftsgesetz) and the implementing Foreign Trade
and Payments Ordinance (Außenwirtschaftsverordnung). The legal framework comprises one regime
governing acquisitions by non-German investors in sectors of special security concern, in particular related
to military, defense and security of government information technology (sector-specific review). Another set
of rules applies to all other investments by non-EU investors (cross-sectoral review) with a focus on the
acquisitions of assets that are defined as critical infrastructures as well as certain related software, specific
technology and widely broadcasting media companies. Critical infrastructures comprise assets and
services in the energy, water supply, finance and insurance, transportation, traffic, information technology
and communication sectors, but also include the health sector and food supply. The relevant assets and
services, including quantitative minimum size thresholds, are specified in a separate regulation. 5
Transactions subject to sector-specific review or in critical infrastructures and related software, specific
technology and widely broadcasting media companies must be notified to the Ministry by the parties. In
these cases, a threshold of 10% of the target’s voting rights applies. In all other cases, notifications to the
Ministry are voluntary, and the Ministry can initiate an examination when it becomes aware of a transaction
concerning at least 25% of the voting rights in the target.
In case of a transaction subject to cross-sectoral review, regardless of whether there is a notification
requirement, the acquirer has the option to submit a voluntarily filing accompanied by an application for a
clearance certificate (Unbedenklichkeitsbescheinigung). In such certificate, the Ministry confirms that the
planned acquisition does not raise any concerns related to public order or security.

II. KEY FEATURES OF THE NEW LEGISLATIVE DRAFT
1. HIGHER INTERVENTION RISK DUE TO LOWER STANDARD OF REVIEW
The focus of the new law lies on the adjustment of the screening standard in the area of cross-sectoral
review.6 Currently, only those investments can be prohibited, or approved subject to conditions or
undertakings by the acquirer, that result in a threat of national public order or security (öffentliche Ordnung
oder Sicherheit). Intervention measures require an “actual and sufficiently severe threat that affects a
fundamental interest of society”. Such threat can be established based on the grounds of public policy,
public security, financial stability and public health. In the future, pursuant to the new regulations, it will be
sufficient that the investment is “likely to affect” (voraussichtlich beeinträchtigen) public order or security.
This new standard stresses the forward-looking approach of the assessment and makes clear that in terms
of severity a (substantially) lower degree of risk is required.
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Because of these changes, the German Government anticipates an increasing number of assessment
cases and additional cases that will require a more complex in-depth review. In many M&A transactions,
this will result in a greater degree of uncertainty and higher risk of regulatory intervention. It is likely that the
option of applying for a clearance certificate (Unbedenklichkeitsbescheinigung) will gain even more
significance in the future based on the new screening standard. However, even in transactions in which the
acquirer applied for a clearance certificate, the timing of obtaining the approval has not always been
predictable. Unlike in other jurisdictions, the deadline for obtaining the approval is not triggered by the date
of the submission of the notification but by the time at which the Ministry considers the filing complete.
Accordingly, approaching the Ministry at an early stage and transparent communication is critical, and will
be even more critical under the new regime.
2. NEW GUN-JUMPING PROHIBITIONS FOR REPORTABLE TRANSACTIONS
The current framework applicable in case of a cross-sectoral review does not provide for a general legal
prohibition to complete a transaction prior to obtaining the approval by the Ministry. The parties (only) run
the commercial risk that if a review by the Ministry results in a prohibition of an acquisition, such acquisition
must be unwound or other remedies are imposed on the parties ex-post. Accordingly, and contrary to other
regulatory approvals, in particular in the area of antitrust/merger control, the current regime does not prohibit
to take any action that has the de facto effect of (partially) implementing the transaction prior to completion
(known as “gun-jumping”).
In the future, the legal validity of the contract (e.g., share purchase agreement) and any implementation
measure will be pending subject to the Ministry’s approval. As of today, this restriction is only applicable in
cases of sector-specific review (military, defense and government IT). The new law will extend this
restriction to investments in critical infrastructures and related software, specific technology and widely
broadcasting media companies, i.e. it will apply to all transactions that must be notified to the Ministry (see
above I.).
In addition, the new law will prohibit any de facto implementation of such transactions prior to approval by
(i) enabling the exercise of voting rights, (ii) granting profit claims or economic equivalents or (iii) sharing
sensitive information. The Government thereby aims at preventing a situation where the parties already
create a fait accompli during an ongoing examination, in particular that an acquirer already acts as owner
and gains access to technology or information prior to approval. Violations of the gun-jumping prohibitions
will constitute a criminal offense and can be punished with fines or imprisonment.
This conceptual shift of the regime considerably increases transaction risk outside the area of sectorspecific review (military, defense and government IT). In particular, it is not always easily possible for the
parties to determine whether an investment involves a critical infrastructure and thus whether the gunjumping prohibitions will apply or not. This is in particular true for public M&A transactions or other public
market purchases where the acquirer has no access to the target’s management and has therefore no
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ability to verify by way of due diligence whether the target qualifies as a critical infrastructure business or is
subject to sector-specific review. The criteria and classifications of the regulation defining critical
infrastructures7 are sometimes ambiguous, and often questions arise in the individual case, e.g., on the
calculation of the applicable minimum size thresholds. The new gun-jumping prohibitions will therefore likely
influence a large number of transactions. Ensuring compliance will affect transaction timelines and require
additional efforts by both sellers and buyers.
3. ASSESSMENT OF INTERESTS OF OTHER EU MEMBER STATES AND EU-WIDE
COLLABORATION
Until now, the national review of inbound investments by investors from countries outside the EU only
addressed the domestic public order or security of Germany. The new law provides for a broadened
assessment scope of the Ministry that extends to the public order or security of another EU Member State
or with respect to specific projects or programs of the EU. This means that, in the future, the Ministry will
take into account in its assessment relevant interests of other EU Member States or the EU as a whole.
Linked to this substantive extension of the review is a newly introduced EU-wide procedural collaboration
to facilitate the assessment whether relevant foreign/EU interests are affected. Based on the new law, the
Ministry will be appointed as the German contact point for such collaboration. The Ministry will handle
incoming requests from the EU Commission or other member states and notify the EU Commission or
foreign EU authorities on its own investigations. National authorities must give due consideration to input
received from the EU Commission or their EU counterparts. This additional level of coordination will
increase the complexity of assessments and likely result in longer investigation periods.
With respect to relevant projects or programs of the EU, the EU Commission in its guidance paper of March
25, 20208 points out as an example the EU’s research and innovation funding program “Horizon 2020”. The
EU Commission emphasizes with respect to foreign investment control that particular attention should be
paid to all Horizon 2020 projects related to the health sector, including future projects in response to the
COVID-19 outbreak.

III. EXPECTED EXTENSION OF NOTIFICATION REQUIREMENT AND GUN-JUMPING RULES TO
ADDITIONAL SECTORS
The German Government has already stated that it views the new rules as a first step of a two-step process
to further tighten the German investment control regime and adjust it to the EU requirements. In a second
step, it will review the Foreign Trade and Payments Ordinance (Außenwirtschaftsverordnung) with a focus
on adding more specific definitions of critical technologies (such as artificial intelligence, robotics,
semiconductors, biotechnology and quantum technology) that will become subject to the same (stricter)
rules that already apply to critical infrastructures, in particular a reporting obligation of the parties, a 10%
review threshold and the new gun-jumping prohibitions.
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The German Government introduced the current draft law to the parliamentary legislation process as a
matter of particular urgency on April 9, 2020 in order to implement the new restrictions “as soon as possible”.
It remains to be seen whether additional adjustments will be made in connection with the COVID-19 crisis
prior to the new law coming into effect.
*

*

*

ENDNOTES
1

Draft Law of the Federal Government of a First Act Amending the Foreign Trade and Payments Act and
Other Laws (Erstes Gesetz zur Änderung des Außenwirtschaftsgesetzes und anderer Gesetze).

2

Regulation (EU) 2019/452 of the European Parliament and of the Council of 19 March 2019 establishing
a framework for the screening of foreign direct investments into the Union.

3

The Government’s statement of reasons for the new law does not contain any reference to the
COVID-19 situation.

4

Guidance to the Member States concerning foreign direct investment and free movement of capital from
third countries, and the protection of Europe’s strategic assets, ahead of the application of Regulation
(EU) 2019/452 (FDI Screening Regulation) of March 25, 2020 – C(2020) 1981 final.

5

Ordinance for the Determination of Critical Infrastructures under the BSI-Act (Verordnung zur
Bestimmung Kritischer Infrastrukturen nach dem BSI-Gesetz). The BSI is the Federal Office for
Information Security (Bundesamt für Sicherheit in der Informationstechnik).

6

In the area of sector-specific review (military, defense and government IT) a different standard of review
applies: The Ministry assesses whether an investment poses a threat to “material security interests” of
Germany. This standard will remain unchanged by the current legislative proposal. The new law
specifies that the test is met in particular if national security policy or military security provisions are
threatened. In addition, sector-specific review will be extended to companies that use or modify certain
military/IT products. Previously, it only applied to companies producing or developing such goods. In
addition, having produced, developed, modified or used relevant goods in the past can be sufficient if
relevant knowledge or access to technology is still available in a company.

7

See footnote 5.

8

See footnote 4.
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Heightened Scrutiny of Foreign Investments
in France
New Set of Foreign Investment Measures Adopted in France and
Applicable as from April 1, 2020
SUMMARY
A new set of foreign investment screening measures became applicable in France as from April 1, 2020.
The new screening measures follow from reforms to the French foreign investment regime which were
adopted in May 2019 pursuant to new French legislation entitled Plan d’Action pour la Croissance et la
Transformation des Entreprises, also known as “Loi Pacte” (the “Pacte Law”),1 and related regulations
adopted on December 31, 2019 (the “Pacte Decree”).2 Both the Pacte Law and Decree followed from the
adoption in March 2019 of the EU Regulation establishing a framework for the screening of foreign direct
investments into the Union (the “FDI Screening Regulation”).3 The new screening measures in France
significantly strengthen the French State’s control over in-bound foreign investment, include a review
process inspired by the U.S. CFIUS regime, and have already begun to impact certain acquisition
transactions involving French technology targets.

BACKGROUND, SCOPE OF THE REFORM AND IMPACT OF THE COVID-19
OUTBREAK
As in other jurisdictions, including the U.S., in recent years there has been an accelerated policy shift in the
EU towards heightened scrutiny of foreign investments in relation to strategic assets. In France, the level
of scrutiny for foreign investments had been increased even prior to the COVID-19 outbreak, as a result of
the successive adoption of the Pacte Law and related Pacte Decree in 2019.
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Foreign Investment Framework in the EU
In the EU, Member States have the power to block certain foreign investments, provided they create a risk
to security or public order. The recently adopted FDI Screening Regulation provides for a framework for
the screening of foreign direct investments into the Union, which may be adopted at national levels at the
option of each Member State.
To date, 14 Member States have adopted foreign investment screening mechanisms, including France,
Germany, Italy, Spain and the Netherlands.4 Conversely, 13 Member States currently have no such
mechanism, including Belgium and Luxembourg.5
The European Commission’s powers, introduced in 2019 by the FDI Screening Regulation and taking effect
as of October 11, 2020, are limited to issuing non-binding opinions, and monitoring and coordinating
information exchanges across the various national regimes.
Foreign Investment Framework in France
In France, financial relations with foreign countries are in principle unrestricted, subject to certain
safeguards intended to protect French national interests. Prior authorization of the Minister for Economic
Affairs is required, however, for all foreign investments, as defined by the French Code monétaire et
financier,6 in businesses which are (i) considered as part of the exercise of public authority or (ii) pertaining
to one of the following strategic sectors: activities likely to jeopardize public order, public safety or national
defense interests; or research, production or trading in connection with arms, munitions or explosive
substances.7
Article R. 151-3 of the French Code monétaire et financier sets out the list of the strategic sectors covered
by the foreign investment control procedure, including specific activities (e.g., businesses in relation to
cryptology resources or dual-use items and technologies) and others insofar as they concern
infrastructures, goods or services that are vital to guaranteeing certain domains (e.g., integrity, security and
continuity of the water and energy supply or the protection of public health).8
Where applicable, this foreign investment control regime means that a transaction cannot close until after
the issuance of a prior approval by the Minister for Economic Affairs, which may be subject to certain
conditions/commitments deemed necessary for the preservation of the national interests (i.e.,
“proportionality principle”).9 If the investor fails to comply with its commitments, the Minister for Economic
Affairs may exercise remedial powers (e.g., withdrawal of initial authorization, injunction to comply with the
commitments, implementation of precautionary measures, etc.), including the imposition of financial
penalties.10
Failing such prior authorization, the investor may be sanctioned by criminal11 and civil12 fines, and the
related investment agreement may be deemed null and void.13 In addition, the Minister for Economic Affairs
may take provisional measures against the unlawful foreign investment (e.g., suspension of the voting rights
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or dividend distributions with respect to the shares held by the investor, or designation of an ad hoc
administrator for the French target company or restrictions on the disposal of its assets).14
In spite of this screening mechanism, foreign investment flows in France have been rising over the last few
years and, in particular, since the election of President Emmanuel Macron, with 1,298 and 1,323 foreign
investment projects implemented in France in 2017 and 2018, respectively (compared to 962 and 1,117 in
2015 and 2016, respectively).15
Increased Scrutiny of Foreign Investments in France: the Pacte Decree
The most recent set of foreign investment screening measures adopted in France (pursuant to the Pacte
Decree), which are applicable as from April 1, 2020,16 significantly extends the Government’s control over
foreign investments. In particular:


The list of the strategic sectors subject to the screening regime – which is now the same irrespective
of the country of origin of the investor (EU or non-EU) – has been extended to include (i) the
production, processing or distribution of certain agricultural products, in particular when these
contribute to certain national food-security objectives, (ii) the publishing, printing or distribution of
press publications of political and general information, and (iii) research and development in energy
storage or quantum technologies (see endnote no. 17 for the complete list of strategic sectors);17



The control of the Minister for Economic Affairs is now triggered when a non-EU/EFTA investor
acquires (directly or indirectly, alone or in concert) 25% of the voting rights in a French entity
operating in one of the listed strategic sectors, instead of being triggered by the acquisition of
33.33% of the share capital or voting rights under the former regime;18



The concept of “control”/”chain of control” used for the purpose of identifying whether an investor
is “controlled” by a foreign person and, therefore, is subject to the screening regime, has been
extended to cover “significant influence.” If it is not possible to define “control” within the meaning
of Article L. 233-3 of the French Code de commerce,19 the Minister for Economic Affairs may rely
on the provisions of Article L. 430-1, III of the French Code de commerce20 – traditionally used in
the context of merger control – that refer to the “significant influence” on the business of an
undertaking, resulting from rights, contracts or other means;21 and



It has now been made clear that the control of the Minister for Economic Affairs is triggered when
an investment is made by a foreign investor in a French target, even if such foreign investor is
ultimately controlled by a French entity (through the “chain of control”).22

Inspired by the CFIUS foreign investment screening regime in the U.S. as well as merger control processes,
the new regime also provides for a two-stage review process, with a first 30-business-day period, followed
by a second 45-business-day period if further examination is deemed necessary by the Minister for
Economic Affairs (replacing the one-step two-month screening period under the former regime).23 The
stated objective is that the majority of transactions will be cleared swiftly during the first stage of the control
process.
Similarly inspired by the U.S. CFIUS regime, the new regime also reformed the possibility for target
companies and foreign investors to file a request for an opinion with the Minister for Economic Affairs.
Under the former regime, the target company and the foreign investor could file a request for an opinion as
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to whether the proposed investment should go through the screening regime only after the execution of a
binding agreement. The new regime allows them to file a request for an opinion at an earlier stage of their
negotiations, subject to the presentation of any document evidencing an investment project, for the purpose
of determining whether the business of the target falls within the scope of the screening regime.24
Impact of the COVID-19 Crisis on the Control of Foreign Investments
In view of the continuing impact of the COVID-19 outbreak on financial markets and issuers’ business
activities, financial position and economic performance in Europe, on March 25, 2020 the European
Commission issued a guidance paper to the 27 EU Member States regarding investments by non-E.U.
entities in strategic industries (the “Guidelines”).25
The Guidelines encourage Member States to prevent a sell-off of Europe’s strategic assets, including
protecting certain companies having capital market valuations well below their “true value”. While they do
not introduce any new powers for the Member States (including France) or for the Commission, they are
likely to have an immediate practical impact, insofar as they urge Member States to use existing foreign
investment screening mechanisms or any other tools they may have to ensure the “continued critical
capacity of EU industry” in and beyond the healthcare sector.
On another level, France has postponed the time periods for the review of ongoing foreign investments
during the COVID-19 crisis – i.e., from March 12, 2020 (which is the official date of the COVID-related
“lockdown” in France) to one (1) month after the expiration of the official lockdown period (which is currently
scheduled for May 11, 2020).26
Teledyne Technologies Incorporated, a U.S.-listed entity, is the first reported foreign investor for whom a
proposed investment has been put on hold by the French Government. In a Form 8-K filing with the U.S.
Securities and Exchange Commission dated April 3, 2020,27 Teledyne indicated that it has been “verbally
notified” by the French Minister for Economic Affairs of a negative opinion with respect to its proposed
acquisition of Photonis International SAS, a French provider of advanced photon and electron multipliers,
which are the enabling technology for night vision in defense applications.
*

*
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ENDNOTES
1

See Law No. 2019-486 of May 22, 2019,
https://www.legifrance.gouv.fr/affichTexte.do;jsessionid=03DC4950E663252A23A70C29CCAAC
EC6.tplgfr33s_3?cidTexte=JORFTEXT000038496102&categorieLien=id.

2

See Decree No. 2019-1590 of December 31, 2019,
https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000039727443&categorieLien
=id and related Order (Arrêté) of December 31, 2019,
https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000039727569&categorieLien
=id.

3

See Regulation (EU) 2019/452 of the European Parliament and of the Council of 19 March 2019
establishing a framework for the screening of foreign direct investments into the Union, https://eurlex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32019R0452.

4

See List of screening mechanisms notified by Member States as at April 15, 2020,
https://trade.ec.europa.eu/doclib/docs/2019/june/tradoc_157946.pdf.
The 14 EU Member States having foreign investment screening mechanisms in place are: Austria,
Denmark, Finland, France, Germany, Hungary, Italy, Latvia, Lithuania, The Netherlands, Poland,
Portugal, Romania and Spain.

5

Full list is: Belgium, Bulgaria, Croatia, Cyprus, Czechia, Estonia, Greece, Ireland, Luxembourg,
Malta, Slovakia, Slovenia and Sweden.

6

See French Code monétaire et financier, Art. R. 151-1 – foreign investments mean, with respect to
an entity governed by French law, (i) the acquisition of its control within the meaning of Art. L. 2333 of the French Code de commerce, (ii) the acquisition of all or part a business activity or (iii)
crossing, directly or indirectly, whether alone or in concert, the threshold of 25% of its voting rights
(noting that the latter (iii) is applicable only to non-EU/EFTA investors).

7

See French Code monétaire et financier, Art. L. 151-3, I.

8

See French Code monétaire et financier, Art. R. 151-3, as reproduced in endnote no. 17.

9

See French Code monétaire et financier, Art. L. 151-3, II and R. 151-8.

10

See French Code monétaire et financier, Art. L. 151-3-1, II.

11

See French Code monétaire et financier, Art. L. 165-1 and French Code des douanes, Art. 459.

12

See French Code monétaire et financier, Art. L. 151-3-2 – the Minister for Economic Affairs may,
after giving the investor a minimum of 15 days to present its observations on the charges brought
against it, order the payment a financial penalty not exceeding the greater of the following amounts:
(i) twice the amount of the unlawful investment, (ii) 10% of the annual turnover (excluding taxes) of
the target company and (iii) €5 million for legal entities and €1 million for individuals.

13

See French Code monétaire et financier, Art. L. 151-4.

14

See French Code monétaire et financier, Art. L. 151-3-1, I.

15

See Business France 2018 Annual Report,
https://www.businessfrance.fr/Media/Production/PROCOM/Articles%20%20News/Bilan_int_INVEST_UK-BD.pdf.

16

See Decree No. 2019-1590 and Order of the Minister for Economic Affairs of December 31, 2019
on Foreign Investments in France.

17

See French Code monétaire et financier, Art. R. 151-3, noting that Decree No. 2018-1057 of
November 29, 2018 already extended the scope of strategic sectors to cybersecurity, artificial
intelligence, robotics, additive manufacturing, semiconductors, dual-use technologies, and bigdata storage,
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ENDNOTES (CONTINUED)
https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000037674063&categorieLien
=id.
As of today, the list of strategic sectors subject to the screening regime (as set forth in said Art.
R. 151-3) is the following:
“I. - Activities, relating to the exercise of public authority, that are likely to jeopardize national
defense interests or the maintenance of public order and public safety:
a) Activities, including those mentioned in Article L. 2332-1 of the French Defense Code, relating
to weapons, munitions, explosive powders and substances intended for military use or relating to
war material and assimilated materials covered by Parts III and V of Book III of the second part of
the French Defense Code;
b) Activities relating to dual-use items and technologies listed in Annex IV to Council Regulation
(EC) No 428/2009 of 5 May 2009 setting up a Community regime for the control of exports, transfer,
brokering and transit of dual-use items;
c) Activities carried on by entities entrusted with the protection of national defense secrecy;
d) Activities carried on in the information systems security sector, including as a subcontractor, for
the benefit of an operator referred to in Articles L. 1332-1 or L. 1332-2 of the French Defense Code;
e) Activities carried on by entities that have entered into a contract, either directly or as a
subcontractor, on behalf of the Ministry of Defense for the provision of a good or service falling
within the scope of an activity referred to in subsections a), b), c) or f);
f) Activities relating to cryptology resources and services mentioned in paragraphs III and IV of
Article 30 and paragraph I of Article 31 of Act No. 2004-575 of 21 June 2004 on confidence in the
digital economy;
g) Activities relating to technical equipment or devices capable of intercepting communications or
designed for the remote detection of conversations or data capture, as defined in Article 226-3 of
the French Criminal Code;
h) Activities relating to the provision of services by approved assessment centers under the
conditions laid down in Decree No. 2002-535 of 18 April 2002 on the assessment and certification
of the security offered by information technology products and systems;
i) Gambling activities, with the exception of casinos;
j) Activities relating to measures designed to deal with the illicit use of pathogens or toxic
substances or to prevent the health consequences of such use;
k) Activities relating to the processing, transmission or storage of data, the interference with or
disclosure of which is liable to jeopardize the exercise of the activities referred to in subsections
a) to j) of section I or II.
II. - Activities, related to the exercise of public authority, that are likely to jeopardize national defense
interests or the maintenance of public order and public safety, insofar as they concern
infrastructure, goods or services that are vital to guaranteeing:
a) The integrity, security and continuity of the energy supply;
b) The integrity, security and continuity of the water supply;
c) The integrity, security and continuity of the operation of transport networks and services;
d) The integrity, security and continuity of the space operations referred to in Article 1(c) of Act No.
2008-518 of 3 June 2008 on space operations;
e) The integrity, security and continuity of the operation of electronic communications networks and
services;
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f) The fulfilment of the missions of the national police, the national gendarmerie and the civil
security services, as well as the fulfilment of the public safety assignments of customs and those
of approved private security companies;
g) The integrity, security and continuity of operation of an establishment, facility or work of vital
importance within the meaning of Articles L. 1332-1 and L. 1332-2 of the French Defense Code;
h) The protection of public health;
i) The production, processing and distribution of the agricultural products listed in Annex I to the
Treaty on the Functioning of the European Union, where these contribute to the objectives of
national food safety referred to in paragraphs 1, 17 and 19 of section I of Article L. 1 of the French
Rural and Maritime Fisheries Code;
j) The publishing, printing and distribution of political and general information press publications,
within the meaning of Article 4 of Act No. 47-585 of 2 April 1947 on the status of newspaper and
periodical publication bundling and distribution companies, and online press services for political
and general information within the meaning of Article 1 of Act No. 86-897 of 1 August 1986 on the
reform of legal arrangements for the press.
III. - Activities, related to the exercise of public authority, that are likely to jeopardize national
defense interests, public order and public safety, when they are intended to be carried out in
connection with one of the activities referred to in section I or II:
a) Research and development activities relating to critical technologies, the list of which is defined
by an order from the Minister for Economic Affairs;
b) Research and development activities relating to the dual-use goods and technologies listed in
Annex I to the abovementioned Council Regulation of 5 May 2009.”
The “critical technologies” referred to in Art. R. 151-3, III, a) are “cybersecurity, artificial
intelligence, robotics, additive manufacturing, semiconductors, quantum technologies, and energy
storage,” as defined by Art. 6 of the Order (Arrêté) of December 31, 2019,
https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000039727569&categorieLien
=id.
18

See French Code monétaire et financier, Art. R. 151-2.

19

See French Code de commerce, Art. L. 233-3, which provides the following:
“I. - For the purposes of sections 2 and 4 of this Chapter, any individual or legal entity is deemed to
control another:
1° When it directly or indirectly holds a fraction of capital shares that gives it a majority of voting
rights at that company’s general meetings;
2° When it alone holds a majority of the voting rights in that company by virtue of a an agreement
entered into with other partners, members or shareholders and is not contrary to the company’s
interests;
3° When it effectively determines the decisions taken at that company’s general meetings through
the voting rights it holds;
4° When it is a partner in or a shareholder of that company and has the power to appoint or dismiss
the majority of members of that company’s administrative, management or supervisory bodies.
II. - It is presumed to exercise such control when it directly or indirectly holds a fraction of the voting
rights above 40% and no other partner, member or shareholder directly or indirectly holds a fraction
larger than its own.

III. - For the same sections of this chapter to apply, two or more companies acting in concert are
deemed to jointly control another company when they effectively determine the decisions taken at
its general meetings.”
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20

See French Code de commerce, Art. L. 430-1, III, which provides the following:
“For the purposes of applying this Article, control will arise from rights, contracts or any other means
which, either separately or in combination and having regard to the consideration of fact and law
involved, confer the possibility of exercising a decisive influence on an undertaking, in particular
by:
- ownership or the right to use all or part of the assets of an undertaking;
- rights or contracts that confer decisive influence on the composition, voting or decisions of the
bodies of an undertaking.”

21

See French Code monétaire et financier, Art. R. 151-1.

22

Ibid.

23

See French Code monétaire et financier, Art. R. 151-6.

24

See French Code monétaire et financier, Art. R. 151-4 and Order of the Minister for Economic
Affairs of December 31, 2019 on Foreign Investments in France, Art. 2.

25

See Guidance to the Member States concerning foreign direct investment and free movement of
capital from third countries, and the protection of Europe’s strategic assets, ahead of the application
of Regulation (EU) 2019/452 (FDI Screening Regulation), dated March 25, 2020,
https://trade.ec.europa.eu/doclib/docs/2020/march/tradoc_158676.pdf.

26

See Order (Ordonnance) No. 2020-306 of March 25, 2020,
https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000041755644.

27

See Teledyne Technologies Incorporated, Form 8-K dated April 3, 2020,
https://secfilings.nasdaq.com/filingFrameset.asp?FilingID=14057675&RcvdDate=4/3/2020&CoNa
me=TELEDYNE%20TECHNOLOGIES%20INC&FormType=8-K&View=html.
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U.K. Covid Corporate Financing Facility
U.K. Government Initiative Offers Short-Term Sterling Liquidity for
Non-Financial Companies That Make a Material Contribution to
Economic Activity in the U.K.
SUMMARY
On March 23, 2020, HM Treasury (the “Treasury”) and the Bank of England (the “BoE”) launched the Covid
Corporate Financing Facility (“CCFF”) to provide short-term liquidity for businesses making a material
contribution to the U.K. economy.
Under the facility, which is implemented by the BoE on behalf of the Treasury, the BoE will acquire shortdated commercial paper in the primary and secondary markets issued by eligible companies who had an
investment grade credit rating or equivalent on March 1, 2020. The CCFF is one component of a broader
set of U.K. Government-sponsored measures aimed at supporting U.K. businesses through the economic
disruption caused by COVID-19.

KEY FEATURES OF THE CCFF
1. What is the CCFF? The CCFF seeks to alleviate temporary illiquidity for businesses making
a material contribution to the U.K. economy which held an investment grade credit rating prior
to the COVID-19 crisis. The BoE will acquire commercial paper with a maturity of up to one
year both on the secondary market and directly from eligible companies.
The BoE has stated that it intends the CCFF to operate for an initial period of 12 months.
2. Which companies are eligible to participate in the CCFF? Non-financial companies (and
their finance subsidiaries) that make a material contribution to economic activity in the U.K. are
eligible to participate so long as they can demonstrate sound financial health prior to the
COVID-19 crisis. The BoE will determine the eligibility of a company to participate in the CCFF,
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taking into account whether the company generates significant revenues, serves a large
number of customers or has a number of operating sites in the U.K.. However, the BoE has
stated that eligible companies will generally include U.K.-incorporated companies, including
those with foreign-incorporated parents, with a genuine business in the U.K., as well as
companies with “significant employment” or headquarters located in the U.K. Companies can
obtain an early indication from the BoE whether they will be eligible prior to establishing a
commercial paper program, although the BoE is currently advising companies who think that
they may be eligible to participate in the CCFF to first liaise with their bank.
Companies do not need to have previously issued commercial paper in order to participate.
Leveraged investment vehicles or companies within groups that are predominantly banks,
investment banks or building societies are not eligible, and neither are companies over which
the U.K. or an EU member state (or regional or local authorities of the U.K. or an EU member
state), directly or indirectly, exercises dominant influence by virtue of their ownership of it, their
financial participation therein or the rules which govern it.
3. What securities are eligible to be acquired under the CCFF? The CCFF will only acquire
commercial paper, which is short-term unsecured debt issued under a commercial paper
program. To be eligible for the CCFF, commercial paper must:
a. be sterling denominated;
b. have a maturity of between one week and 12 months;
c. either (i) where available, have a minimum short-term credit rating of A3/P3/F3/R3
from at least one of Standard & Poor’s, Moody’s, Fitch or DBRS Morningstar as at
March 1, 2020 or (ii) otherwise satisfy the BoE as to its credit status (see also question
4 below);
d. be guaranteed by the primary entity in the group (if relevant);
e. not have non-standard features (such as extendibility or subordination to unsecured
and unsubordinated debt of the group); and
f.

be issued directly into Euroclear and/or Clearstream.

The BoE will purchase commercial paper that meets the eligible securities criteria set out above
in the primary market from banks who act as principal and in the secondary market from eligible
institutions. A company wishing to participate in the CCFF must therefore involve a bank which
is participating in the CCFF. The banks who are currently participating in the CCFF are Bank
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of America, Barclays, BNP Paribas, Citi, Credit Suisse, Goldman Sachs, HSBC, JP Morgan,
Lloyds, Morgan Stanley, NatWest and Standard Chartered.
4. What credit rating is required for participation in the CCFF? To be eligible for participation
in the CCFF, a company must have had a short-term rating of A3/P3/F3/R3 or above, or a longterm rating of BBB-/Baa3/BBB- or above by at least one of S&P, Moody’s, Fitch or DBRS
Morningstar. If a company has short-term ratings from different agencies and one of these is
below investment grade then the commercial paper will not be eligible.
However, subject to approval by the Treasury, a company which has demonstrated sound
financial health prior to March 1, 2020 will remain eligible if there is a ratings downgrade
effective after March 1, 2020.
A company which does not have an existing credit rating may approach a ratings agency for
either a public rating or (if they have not previously approached a ratings agency) a private
point in time credit opinion or assessment in a form that can be shared with the Treasury.
Alternatively, the BoE has indicated that it may deem a company to be equivalent to having a
public investment grade credit rating where the company’s bank confirms to the BoE that the
company was viewed internally by its commercial bank counterparties as equivalent to
investment grade as at March 1, 2020. The BoE has advised that its assessment in this
situation will draw on a range of information, including the range of banks’ internal ratings
across all of a company’s commercial bank counterparties, and that a company will need to be
rated consistently by its banks as investment grade in order to be deemed equivalent to having
a public investment grade rating.
5. What terms will the CCFF offer? Commercial paper will be acquired in the primary market
at a spread over a reference rate, based on the current sterling overnight index swap rate
(“OIS”) on the relevant dealing date. The spreads are subject to review but as at March 23,
2020 were:
Rating

Spread to OIS

A1/P1/F1/R1

20 bps

A2/P2/F2/R1

40 bps

A3/P3/F2/R2

60 bps

Commercial paper that is acquired in the secondary market will be purchased at the lower of:
(i) the price calculated on the same basis as primary purchases set out above; and (ii)
amortized cost from the issue price. The BoE will apply a small additional fee to the company
for use of the secondary facility (as at March 23, 2020 this was set at five bps).
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6. How much commercial paper can be issued?
For primary market purchases, the BoE has published an indicative guide to the maximum limit
of commercial paper that an individual issuer can issue. The limits can be adjusted downwards
at the BoE’s discretion and are subject to review, but as at April 3, 2020 were:
Rating

Initial issuer limit

A1/P1/ F1/ R1

Up to £1bn

A2/P2/F2/R2

Up to £600m

A3/P3/F3/R3

Up to £300m

7. What documents are required to participate in the CCFF?
To participate, a company must complete a set of standard application materials available on
the BoE’s website. These comprise an issuer eligibility form and supporting evidence, an issuer
undertaking and confidentiality agreement, a guarantee (if the primary group company is not
the issuer) and a legal opinion from external counsel (on the capacity of the issuer and the
guarantor, if applicable).
In addition, where a company has not previously issued commercial paper, it must establish a
commercial paper program. The mechanics for establishing a program are similar to those
required for EMTN or similar programs, although the program documents are in a shorter form.
The BoE has stated that it will accept commercial paper with standard features that is issued
using ICMA market standard documentation (ICMA is making the Euro Commercial Paper
materials from the ICMA Primary Market Handbook available to non-ICMA members here to
facilitate this). The program documents principally comprise a dealer agreement, information
memorandum, global note and associated corporate authorizations and legal opinions.
Provided that the program documents are in place, issuers should be able to participate in the
CCFF promptly. The BoE has stated that it aims to confirm whether commercial paper is
eligible as soon as possible and, provided confirmation is received before 4 p.m. on a working
day, the company will be able to sell commercial paper to the BoE the next working day.
8. What public disclosure implications are there from participation in the CCFF?
The BoE will publish on a weekly basis the total aggregate amount of commercial paper
purchased that week (for the week ending on April 1, this amount was £1.908 billion). The BoE
has stated that it will not publicly identify those companies who participate in the CCFF.
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Disclosure considerations for individual companies which are subject to public reporting
requirements will vary from case to case.
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