August 12, 2019

SEC Proposes Amendments to Regulation
S-K Disclosure Requirements
Proposal Would Make Disclosures of Business and Risk Factors More
Principles-Based and Update Certain Requirements for Disclosure of
Legal Proceedings
SUMMARY
On August 8, 2019, the Securities and Exchange Commission proposed amendments to disclosures of
business, legal proceedings and risk factors under Regulation S-K. The amendments are intended to
improve the readability of disclosure documents for investors, to discourage repetition and disclosure of
immaterial information and to simplify compliance for registrants.

PROPOSED AMENDMENTS
The proposed amendments are the latest stage in the Securities and Exchange Commission’s (“SEC”)
ongoing evaluation of its Regulation S-K disclosure requirements. The SEC’s proposal addresses several
items of Regulation S-K, which have not undergone significant revisions in over 30 years. Notable proposals
include:


Items 101(a) and (c) (Business). Item 101(a) requires an issuer to describe the general
development of its business during the past five years, or such shorter period as the issuer has
been engaged in business. The SEC’s proposal would eliminate the prescribed five-year timeframe
for this disclosure and would permit an issuer, in filings made after its initial filing, to provide only
an update that focuses on material developments during the reporting period, along with a hyperlink
to the issuer’s most recent filing containing this information. The hyperlink together with the update
would contain the full discussion of the general development of the issuer’s business. In addition,
the SEC is proposing to make the rule more principles-based by providing a non-exclusive list of
the types of information that an issuer may need to disclose, and by requiring disclosure of a topic
only to the extent such information is material to an understanding of the general development of
an issuer’s business. The list of disclosure topics would include material bankruptcy, receivership,
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or any similar proceeding; the nature and effects of any material reclassification, merger or
consolidation of the issuer or any of its significant subsidiaries; the acquisition or disposition of any
material amount of assets otherwise than in the ordinary course of business; and, to the extent
material to the understanding of an issuer’s business, transactions and events that affect or may
affect an issuer’s operations, including material changes to a previously disclosed business
strategy.
The SEC’s proposed amendments to Item 101(c) would (1) clarify and expand its principles-based
approach by revising the list of disclosure topics to include only a subset of the topics currently
contained in Item 101(c), (2) include human capital resources as a new disclosure topic, which
would include any human capital measures or objectives that management focuses on in managing
the business to the extent those are material to an understanding of the registrant’s business, and
(3) modify the regulatory compliance disclosure requirement to cover not only environmental
regulations, but also other material government regulations.




Item 103 (Legal Proceedings). The proposed revisions to Item 103 would:


expressly permit disclosure regarding material legal proceedings to be provided by including
hyperlinks or cross-references to legal proceedings information located elsewhere in the
document; and



update the $100,000 threshold for disclosure of environmental proceedings to which the
government is a party to $300,000, in order to account for inflation since the $100,000 threshold
was originally set in 1982.

Item 105 (Risk Factors). The SEC’s proposals to amend Item 105 would:


require summary risk factor disclosure if the risk factor section exceeds 15 pages;



change the disclosure standard from requiring disclosure of the “most significant” risk factors
to requiring disclosure of “material” risk factors; and



require risk factors to be organized by headings and require that any risk factors generally
applicable to an investment in securities be disclosed at the end of the risk factor section under
a separate heading.

Under the proposed amendments, conforming changes would also be made to Item 101(h), which is
applicable to smaller reporting companies, in order to eliminate the three-year timeframe for describing the
general development of their business. However, the requirement that a smaller reporting company must
provide the same information for its predecessor(s), if it has not been in business for three years, would be
retained.
The proposed amendments to Items 101 and 103 would only affect domestic registrants and foreign private
issuers that have elected to file on domestic forms. By contrast, the proposed amendments to Item 105
would affect both domestic registrants and foreign private issuers filing on Forms F-1, F-3 and F-4.

NEXT STEPS
The

proposed

amendments

are

available

on

the

SEC’s

website

at

https://www.sec.gov/rules/proposed/2019/33-10668.pdf. The public comment period will be open for 60
days after publication of the proposed amendments in the Federal Register.
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