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Nasdaq Amends and Clarifies Listing
Requirements for Direct Listings
SUMMARY
On February 14, 2019, the Nasdaq Stock Market LLC filed notice with the Securities and Exchange
Commission of a rule change to “amend and clarify certain aspects of the listing process for Direct
Listings.”
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The rule, which became effective upon filing, clarifies the conditions under which private

companies can list on Nasdaq through a direct listing, rather than by raising new capital through a
traditional initial public offering, and is substantially similar to the direct listing rule adopted by the New
York Stock Exchange in February 2018.
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Like the NYSE rule, the Nasdaq rule covers companies

applying to list their securities on Nasdaq upon effectiveness of a registration statement under the
Securities Act of 1933 registering only the resale of securities sold in earlier private placements, and
provides guidance on how Nasdaq calculates compliance with its initial listing standards for direct listings,
including with respect to companies listing securities that do not have an established private placement
market. The SEC is soliciting comments on the rule through March 15, 2019.

3

BACKGROUND
The traditional ways a company becomes listed on a national securities exchange, such as the Nasdaq
Stock Market LLC (“Nasdaq”) or the New York Stock Exchange (the “NYSE”), have been in connection
with a firm commitment underwritten IPO, upon transfer from another market or as part of a spin-off
transaction. Depending on the type of listing, in addition to meeting other initial listing requirements,
Nasdaq requires a listed company to demonstrate a minimum aggregate market value of publicly held
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shares. To verify this valuation in a traditional listing, Nasdaq generally relies on written representations
from the underwriter, investment banker, or other financial advisor engaged in connection with the IPO,
transfer or spinoff. Nasdaq explains that the initial listing requirements, including those relating to the
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minimum market value of publicly held shares, “are designed to protect investors” and ensure that
securities traded on Nasdaq have sufficient liquidity.

5

The NYSE has similar listing standards requiring a listed company to demonstrate an aggregate market
value of publicly held shares of either $40 million or $100 million. Prior to February 2018, for direct
listings by companies filing Securities Act registration statements registering only the resale of securities
issued in earlier private placements, the NYSE used the lesser of (i) an independent third-party valuation
and (ii) the most recent trading price for the company’s common stock in a private placement market, in
determining whether the required $100 million listing threshold was satisfied. In February 2018, the SEC
approved a proposed NYSE rule permitting domestic companies that cannot provide a private placement
market trading price for their stock to instead satisfy the listing requirement by obtaining an independent
valuation of at least $250 million. Following the rule change, Spotify, an online music streaming service
with a recent market capitalization of over $25 billion, completed a direct listing of its stock on the NYSE
in April 2018, rather than pursuing a traditional underwritten IPO.
Prior to the adoption of its direct listing rule, Nasdaq had listed a number of private companies without a
concurrent underwritten public offering, although Nasdaq’s rules did not explicitly contemplate those
listings.

DISCUSSION
Nasdaq’s new Listing Rule IM-5315-1 clarifies the circumstances under which a company whose stock
has not previously been registered under Section 12 of the Securities Exchange Act of 1934 (the
“Exchange Act”) may list its securities on the Nasdaq Global Select Market without an underwritten
offering upon effectiveness of a Securities Act registration statement filed solely to allow existing
shareholders to resell their shares. Like its NYSE counterpart, the Nasdaq rule distinguishes between
securities that have been traded in a private placement market prior to listing and those that have not,
and provides that companies whose securities have not been so traded may satisfy the market value
listing requirement by providing an independent valuation demonstrating a market value of publicly held
shares of at least $250 million. Specifically, the Nasdaq rule provides that:


For a security that has had sustained recent trading over the course of several months in a
private placement market (defined in the Nasdaq rules as “a trading system for unregistered
securities operated by a national securities exchange or a registered broker”) prior to listing,
Nasdaq will determine a company’s price, market capitalization and market value of publicly held
shares based on the lesser of: (i) the value calculable based on an independent third-party
valuation and (ii) the value calculable based on the most recent trading price in the private
placement market.



For securities without any recent sustained trading in a private placement market, Nasdaq will
determine that the company has met the market value listing requirement if the company provides
an independent valuation evidencing a market value of publicly held shares of at least $250
million. Nasdaq will also determine the bid price and market capitalization based on the
independent valuation. In the notice filed with the SEC, Nasdaq notes that “a recent [v]aluation
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indicating at least $250 million in market value of publicly held shares will give a significant
degree of comfort that the company will meet the applicable market value of publicly held shares
requirement upon commencement of trading.”
The Nasdaq rule also establishes criteria that preclude a valuation agent from being considered
independent, which track the independence criteria adopted by the NYSE in its direct listing rule. Under
these criteria, a valuation agent is not independent if it or any affiliated person or entity:


beneficially owns, at the time of the valuation, in the aggregate more than 5% of the class of
securities to be listed (including any right to receive any such securities exercisable within 60
days);



has provided any investment banking services to the listing applicant within the 12 months
preceding the date of valuation; or



has been engaged to provide investment banking services to the listing applicant in connection
with the proposed listing, any related financings, or other related transactions.

“Investment banking services” is broadly defined to include acting as an underwriter, financial advisor,
placement agent or selling group member as well as providing venture capital, equity lines of credit,
PIPEs, or similar investments.
Listing Rule IM-5315-1 also clarifies that, for a company transferring from a foreign regulated exchange
that has a broad, liquid market for the company’s shares, Nasdaq will determine whether the company
has met the applicable price-based listing requirements based on the most recent trading price in the
foreign trading market. In adopting this part of the rule, Nasdaq notes that it “believes that the price of the
issuer’s securities from such broad and liquid trading is predictive of the price in the market for the
common stock that will develop” once the securities are listed on Nasdaq.

Unlike the NYSE listed

company manual, which provides that foreign private issuers may elect to qualify for listing either under
the alternate listing standards specific to foreign issuers or under the NYSE’s domestic listing criteria, but
6

does not specifically address direct listing criteria applicable to foreign issuers, the Nasdaq direct listing
rule provides additional clarification with respect to the listing requirements applicable to companies with
securities traded on a foreign exchange.
Although Listing Rule IM-5315-1 applies only to companies applying to list on the Nasdaq Global Select
Market, in the notice filed with the SEC, Nasdaq announced that it intends subsequently to file similar rule
changes for direct listings on the Nasdaq Capital and Global Markets.
In addition, Nasdaq also adopted modifications to Nasdaq Rule 4753 clarifying that: (i) for a direct listing
of a security that has had recent sustained trading in a private placement market, the opening price will
be based on the most recent transaction price in that market, and (ii) for a security without recent
sustained trading in a private placement market, Nasdaq will consult with the company’s financial advisor
in order to determine the appropriate price. In the notice filed with the SEC, Nasdaq indicated that it
believed that the financial advisor would be well positioned to provide input to Nasdaq and the company
on where the new listing should be priced, based on pre-listing buying and selling interest and its
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understanding of the company and its security. These modifications are substantially similar to changes
adopted by the NYSE in February 2018.

IMPLICATIONS
By adopting Listing Rule IM-5315-1 and amending Rule 4753, Nasdaq has aligned key aspects of its
listing rules to accommodate direct listings, in line with the requirements previously adopted by the NYSE.
As a result, companies that need to provide liquidity for shareholders, have sufficient capital and do not
need to raise additional cash associated with a conventional IPO will now consider similar listing
requirements for both exchanges if they determine to proceed with a direct listing.
*

*

*

ENDNOTES
1

Securities Exchange Act Release No. 34-85156 (Feb. 15, 2019), 84 Fed. Reg. 5787 (Feb. 22,
2019), available at https://www.sec.gov/rules/sro/nasdaq/2019/34-85156.pdf. Under Rule 19b4(f)(6)(iii) under the Exchange Act, a proposed rule change may be immediately effective if
certain conditions are met. The SEC determined a waiver of the delay in the effectiveness of the
proposed rule to be consistent with the protection of investors and the public interest and
designated the rule change operative upon filing with the SEC.

2

For further information about the NYSE rule, see our Client Memorandum, SEC Approves NYSE
Proposal to Facilitate Listings of Companies Without a Trading History, dated February 16, 2018,
available at
https://www.sullcrom.com/siteFiles/Publications/SC_Publication_SEC_Approves_
NYSE_Proposal_to_Facilitate_Listings_of_Companies_Without_a_Trading_History.pdf.

3

At any time within 60 days of the filing, the SEC may temporarily suspend the rule change if it
appears to the SEC that action is necessary or appropriate in the public interest, for the protection
of investors, or otherwise in furtherance of the purposes of the Exchange Act.

4

The required aggregate market value of publicly held shares depends on the size of the
company, but is either $45 million or $110 million (or $100 million, if the company has
stockholders’ equity of at least $110 million) at the time of listing.

5

Securities Exchange Act Release No. 34-85156 at 11.

6

See Section 103.01 of the NYSE Listed Company Manual.

Copyright © Sullivan & Cromwell LLP 2019

-4Nasdaq Amends and Clarifies Listing Requirements for Direct Listings
March 1, 2019

ABOUT SULLIVAN & CROMWELL LLP
Sullivan & Cromwell LLP is a global law firm that advises on major domestic and cross-border M&A,
finance, corporate and real estate transactions, significant litigation and corporate investigations, and
complex restructuring, regulatory, tax and estate planning matters.

Founded in 1879, Sullivan &

Cromwell LLP has more than 875 lawyers on four continents, with four offices in the United States,
including its headquarters in New York, four offices in Europe, two in Australia and three in Asia.
CONTACTING SULLIVAN & CROMWELL LLP
This publication is provided by Sullivan & Cromwell LLP as a service to clients and colleagues. The
information contained in this publication should not be construed as legal advice. Questions regarding
the matters discussed in this publication may be directed to any of our lawyers listed below, or to any
other Sullivan & Cromwell LLP lawyer with whom you have consulted in the past on similar matters. If
you have not received this publication directly from us, you may obtain a copy of any past or future
publications by sending an e-mail to SCPublications@sullcrom.com.
CONTACTS
New York
Ari B. Blaut

+1-212-558-1656

blauta@sullcrom.com

Robert E. Buckholz

+1-212-558-3876

buckholzr@sullcrom.com

Catherine M. Clarkin

+1-212-558-4175

clarkinc@sullcrom.com

Donald R. Crawshaw

+1-212-558-4016

crawshawd@sullcrom.com

Robert G. DeLaMater

+1-212-558-4788

delamaterr@sullcrom.com

Robert W. Downes

+1-212-558-4312

downesr@sullcrom.com

John E. Estes

+1-212-558-4349

estesj@sullcrom.com

William G. Farrar

+1-212-558-4940

farrarw@sullcrom.com

John P. Mead

+1-212-558-3764

meadj@sullcrom.com

Scott D. Miller

+1-212-558-3109

millersc@sullcrom.com

Robert W. Reeder III

+1-212-558-3755

reederr@sullcrom.com

James M. Shea Jr.

+1-212-558-4924

sheaj@sullcrom.com

Rebecca J. Simmons

+1-212-558-3175

simmonsr@sullcrom.com

William D. Torchiana

+1-212-558-4056

torchianaw@sullcrom.com

Benjamin H. Weiner

+1-212-558-7861

weinerb@sullcrom.com

+1-202-956-7510

risoleor@sullcrom.com

Patrick S. Brown

+1-310-712-6603

brownp@sullcrom.com

Alison S. Ressler

+1-310-712-6630

resslera@sullcrom.com

Washington, D.C.
Robert S. Risoleo

Los Angeles

-5Nasdaq Amends and Clarifies Listing Requirements for Direct Listings
March 1, 2019

Palo Alto
Sarah P. Payne

+1-650-461-5669

paynesa@sullcrom.com

John L. Savva

+1-650-461-5610

savvaj@sullcrom.com

Chris Beatty

+44-20-7959-8505

beattyc@sullcrom.com

Kathryn A. Campbell

+44-20-7959-8580

campbellk@sullcrom.com

Oderisio de Vito Piscicelli

+44-20-7959-8589

devitopiscicellio@sullcrom.com

John Horsfield-Bradbury

+44-20-7959-8491

horsfieldbradburyj@sullcrom.com

John O’Connor

+44-20-7959-8515

oconnorj@sullcrom.com

Evan S. Simpson

+44-20-7959-8426

simpsone@sullcrom.com

William D. Torchiana

+33-1-7304-5890

torchianaw@sullcrom.com

Krystian Czerniecki

+49-69-4272-5525

czernieckik@sullcrom.com

Waldo D. Jones Jr.

+61-2-8227-6702

jonesw@sullcrom.com

Izumi Akai

+81-3-3213-6145

akaii@sullcrom.com

Keiji Hatano

+81-3-3213-6171

hatanok@sullcrom.com

Garth W. Bray

+852-2826-8691

brayg@sullcrom.com

Michael G. DeSombre

+852-2826-8696

desombrem@sullcrom.com

Ching-Yang Lin

+852-2826-8606

linc@sullcrom.com

Chun Wei

+852-2826-8666

weic@sullcrom.com

Gwen Wong

+86-10-5923-5967

wonggw@sullcrom.com

London

Paris
Frankfurt
Sydney
Tokyo

Hong Kong

Beijing

-6Nasdaq Amends and Clarifies Listing Requirements for Direct Listings
March 1, 2019
SC1:4878604.3

