50 December 2012/January 2013 | practicallaw.com

Copyright © 2012 Practical Law Publishing Limited and Practical Law Company, Inc. All Rights Reserved.

© Radius Images/Corbis

Preparing and Disclosing
Financial Projections in
Public M&A

Authors

Krishna Veeraraghavan
Partner
Sullivan & Cromwell LLP
Krishna is a partner in the firm’s Mergers and Acquisitions Group. His practice focuses
on corporate governance, M&A and private equity matters, including representing
US and non-US companies, special committees, boards of directors and financial
advisors in public company transactions, leveraged buyouts and private company
sales of subsidiaries and divisions.

Scott B. Crofton
Associate
Sullivan & Cromwell LLP
Scott is an associate in the firm’s Mergers and Acquisitions Group. He has advised
clients in the health care, financial institutions, consumer goods and private equity
industries on a range of corporate and M&A matters.

Jeffrey K. Lee
Associate
Sullivan & Cromwell LLP
Jeff is an associate in the firm’s Mergers and Acquisitions and Securities Groups. He
has advised telecommunications, consumer goods and financial institutions clients
regarding corporate and M&A matters.

Over the past decade, courts and regulators have
enhanced their scrutiny of financial projections and,
in particular, the disclosure of these forecasts in the
M&A context. This article explores issues to consider
in preparing and disclosing financial projections
against the backdrop of this heightened scrutiny by
the Delaware courts and the SEC.
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hen a target company’s board of directors is
considering and analyzing a strategic transaction,
financial projections prepared by the target’s
management are a significant component of
the process. These financial projections play an important role
in the board’s exercise of its duty of care, in large part because
they reflect management’s best judgment as to the future
performance of the target’s business. Management projections
also form a basis for the fairness opinion given by the target’s
financial advisor.
more information on a board’s duty of care, search Fiduciary Duties
>> For
of the Board of Directors on our website.
more information on fairness opinions given by financial advisors,
>> For
search Fairness Opinions on our website.

Two key factors weigh particularly heavily on the transaction
process:
Potential litigation. There is an increasingly litigious
environment surrounding mergers and acquisitions.
Virtually every large transaction of the last few years has
generated multiple lawsuits. Stockholder suits challenging
mergers commonly allege that:
zz the target’s board breached its fiduciary duties in its
oversight of the sale process; and/or
zz the target’s disclosure of information to stockholders,
including the summary of the financial advisor’s
opinion and analysis, is inadequate or misleading.
A typical settlement involves no change in the merger
consideration, but includes supplemental disclosures,
payment of the plaintiffs’ legal expenses and, in some
cases, modest modifications to deal protection provisions
of the merger agreement.
SEC

review. The SEC’s review of, and comments
on, transaction-related disclosure filings, such as proxy
statements for stockholder meetings to vote on mergers,
adds another layer of complexity to the transaction process.
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These two factors have increased the likelihood of a delay in
the time between signing and closing in the event financial
projections are not prepared and disclosed in the appropriate
manner. Given the ongoing market turbulence in recent years,
unnecessary delays may threaten a transaction’s completion
(due, for example, to changes in financing markets or events
that could be construed as material adverse changes in the
target’s business). As a result, a target’s legal counsel should
advise its board on the considerations relating to financial projections applicable to each aspect of the transaction process.

PREPARATION AND REVIEW
A target’s board should begin to take into account the extent to which financial projections may need to be publicly
disclosed at the earliest stages of the transaction. The board
should consider:
The roles of the relevant parties in the initial preparation
of the forecasts.
The implications of using multiple sets of projections.
Whether its review of the projections, or reliance on the
projections by financial advisors, makes them material
and subject to disclosure.
Initial Preparation

Company management tends to be best placed to prepare drafts
of the financial forecasts that are reviewed and later relied on
by the board, and that are used in the analysis performed by a
financial advisor in rendering a fairness opinion. What should
be an obvious division of labor between management and
financial advisors, however, can become complicated for companies that lack experience in generating accurate projections.
Under certain circumstances, a board may seek to shift the
responsibility of preparing forecasts to its financial advisors. Financial advisors will generally resist this effort, but can assist
management in the modeling necessary to prepare projections.
Financial advisors can also help management work through the
elements of and deliver a reasonable set of financial projections.
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Neither the Delaware courts nor the SEC have found that the review
or receipt of materials, including financial projections, by a board
automatically renders them material for the purposes of disclosure.
In these situations, directors should be aware that involving
financial advisors does not alter their existing fiduciary duties.
Because financial forecasts are an important underpinning for
business decisions relating to the conduct and ultimate outcome of a sale process, directors should educate themselves
carefully on:
How the forecasts were prepared.
The assumptions and sources of data underlying the forecasts.
Risks to the realization of the forecasts.
Opportunities to perform better than the forecasts.
To effectively discharge their duty of care, boards and special
committees are expected not to take management projections
and underlying assumptions at face value. Rather, they are
expected to critically examine the projections and assumptions
for weaknesses and ask questions if they do not understand
them or believe there has been an omission.
Financial forecasts should be presented by management at a
board or special committee meeting. It is not uncommon for
the process of finalizing and revising the financial projections
to span several meetings. Both legal and financial advisors
should structure the board process and management presentations to provide this information, and board minutes should
reflect discussion of these matters.
Multiple Sets of Projections

A board’s review and analysis of financial projections can
become complicated when multiple projections have been
generated to account for various scenarios, such as “base,”
“upside” and “downside” case projections. Multiple sets of projections can be useful for a target’s board and its financial
advisors to understand the sensitivity of the company’s future
performance to one or more factors, such as the success of a
particular product or plan. The board and its advisors must
decide which set (or sets) of projections to rely on, considering
what the target’s management believes represents its best
estimate of future scenarios.

The availability of multiple projections to the board and its
advisors, as well as to potential buyers, does not automatically
render each set of projections material to the transaction or
otherwise subject to disclosure. In one case involving a proposed buyout, the Delaware Court of Chancery declined to
order disclosure of certain projections that had been made
available to the buyers, where they were accompanied by
several other downside and upside cases and did not factor
into any party’s consideration of the transaction (see David P.
Simonetti Rollover IRA v. Margolis, C.A. No. 3694-VCN, 2008 Del.
Ch. LEXIS 78 (Del. Ch. June 2008)).
Delaware courts have, in fact, repeatedly cautioned that in the
preparation of proxy disclosures, “all available information”
need not be disclosed simply because that information “might
be helpful,” especially if it may “confuse stockholders or inundate
them” (see Wayne County Employees’ Ret. Sys. v. Corti, 954 A.2d
319, 330 (Del. Ch. 2008)). This reasoning was recently
reaffirmed in the stockholder challenge to Amgen’s February
2012 tender offer for Micromet, where the target was not
obligated to disclose upside case projections that were intended by management solely as an internal tool and effectively
constituted overly optimistic “what-ifs” (see In re Micromet, Inc.
S’holders Litig., C.A. No. 7197-VCP, at 30 (Del. Ch. Feb. 29, 2012)).
Court decisions involving transactions where multiple and
contested projections existed have been decided favorably for
boards that:
Demonstrated that they had disclosed all the projections
that factored into their consideration.
Demonstrated that they made a reasonable inquiry as
to how reliable and representative the key projections
and their underlying assumptions were, including by
challenging and questioning management.
Were able to articulate why a particular downside or
upside set of projections (or both) was used and disclosed.
Updated the proxy statement to include additional
numbers that may have been relied on by the board or its
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financial advisors, particularly where previous iterations
had already been disclosed.
While a board may determine to exclude some sets of projections
in the target’s disclosure document, the decision to do so
should be made thoughtfully. In the current litigation environment, it is likely that plaintiffs will assert that the failure to
disclose projections is a material omission. Therefore, when
determining whether or not to include projections, a board
should consider the litigation complexity that may arise from
the need to defend the decision to exclude.
Review and Reliance

Neither the Delaware courts nor the SEC have found that
the review or receipt of materials, including financial projections, by a board automatically renders them material for
the purposes of disclosure. The same applies to management
projections that were shared with financial advisors, even
those relied on to prepare fairness opinions. For example,
the Delaware Court of Chancery rebuffed the following two
actions for disclosure:
In In re 3Com, the court found that disclosure of the
projections would not meaningfully “alter the total mix
of available information,” which consisted of the “material
data points” of the projections and detailed descriptions
of management and board considerations (see In re 3Com
S’holders Litig., C.A. No. 5067-CC, 2009 WL 5173804 (Del.
Ch. Dec. 18, 2009)).
In In re CheckFree, the proxy statement did not include
any financial projections but disclosed that the financial
advisor interviewed the target’s management to ascertain
the risks that threatened the accuracy of the projections,
which the court took as an implication that the projections
did not take those risks into account on their own and that
the absence of such risk weighting made the projections
raw, admittedly incomplete and potentially misleading
(see In re CheckFree Corp. S’holders Litig., 2007 WL 3262188
(Del. Ch. Nov. 1, 2007)).
Vice Chancellor Donald F. Parsons, Jr. has also recently reaffirmed the principle that projections that were not relied
on by a board or financial advisor are not material or subject
to disclosure. In Micromet, the Delaware Court of Chancery
rejected the argument that a target was required to disclose a
“sum of the parts” portion of the discounted cash flow (DCF)
analysis that was prepared at its board’s request but not relied
on by the financial advisor in delivering its fairness opinion
(see In re Micromet, at 28–29).
Boards are therefore faced with two potentially conflicting
regimes:
While Delaware courts have made clear that some
meaningful disclosure of financial forecasts is almost
always required for sales of companies, Delaware law has
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not imposed a bright-line rule requiring disclosure of all
projections received by either an advisor in preparing its
fairness opinion or a board in approving or rejecting a
proposed merger.
The SEC frequently asks that projections be disclosed if
they were shared with certain parties, particularly buyers
(see below SEC Comments and Requests for Disclosure).
Given the necessity of compliance with both regimes, companies
will always have to comply with the more comprehensive
disclosure where the Delaware courts and the SEC diverge.
As a result, Delaware corporations frequently disclose their
projections even in the absence of a bright-line rule. Timing
considerations may warrant such prophylactic disclosure.
However, Delaware corporations rarely disclose alternate
projections containing assumptions that do not represent
management’s best estimates. While these alternate projections
are frequently pointed to by plaintiffs’ counsel to support
their claims, Delaware courts have repeatedly affirmed the
company’s right not to disclose alternate projections that do not
reflect management’s best estimate given their immateriality
and potential to mislead.
Where the calculus (which may be a strong one) weighs against
disclosure, boards should be prepared to affirmatively establish
non-reliance by relevant parties through proxy statement
disclosure and responses to SEC comments.

DELAWARE CASE LAW
Directors should be aware that Delaware case law, federal
securities laws and SEC guidelines do not generally mandate
disclosing financial projections in public company filings.
Release of these forecasts is aimed at fulfilling the general duty
of directors to disclose all “material” information within the
board’s control. Consequently, the core debate has revolved
around whether and when projections should be considered
material to a stockholder’s decision.
A recent series of opinions from the Delaware courts has generated some additional guidelines, although many of these
are situation-specific. As a starting point, however, directors
should consider:
The trend requiring disclosure of a fair summary of the
financial advisor’s analysis.
The ongoing debate and historical split within the
Delaware Court of Chancery as to whether projected
free cash flows are per se material.
How the choice of transaction structure affects
the courts’ views on providing forecasts and cash
flow information.
Mitigating factors that may exempt disclosure
of projections.
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Key

takeaways from Delaware decisions.
risks relating to disclosure of financial forecasts.
The prevalence of stockholder litigation settlements.
The

Fair Summary

As articulated in the 2002 case dealing with Unocal’s tender
offer for Pure Resources, Delaware courts generally demand
an adequate and fair summary of the financial advisor’s
substantive work, which includes:
A description of the valuation exercises performed for the
fairness opinion.
The key assumptions underlying those exercises.
The resulting range of values.
(See In re Pure Resources, Inc. S’holders Litig., 808 A.2d 421 (Del.
Ch. 2002).)

Delaware courts generally
demand an adequate and fair
summary of the financial
advisor’s substantive work.
The fair summary requirement does not necessarily include
management projections, which generally are exempted
when deemed unreliable or not used in the preparation of
the financial advisor’s opinion (see above Review and Reliance).
For example, in an April 2011 case involving the buyout of
a company with fundamentally unpredictable revenues, the
Delaware Court of Chancery upheld a target board’s reliance
on a fairness opinion that did not include a DCF analysis or
otherwise use management projections. The ruling noted
that those projections would have been unreliable and that
the analysis was sensible given the “limited universe of information available.” (See In re Answers Corp. S’holders Litig., 2011
WL 1366780 (Del. Ch. April 2011).)
Moreover, a Delaware Supreme Court decision in 2000 held
that disclosure of management projections was not generally
required (see Skeen v. Jo-Ann Stores, Inc., 750 A.2d 1170 (Del.
2000)) and, recently, Vice Chancellor Parsons cited Skeen in
declining to require disclosure of management projections in
a preliminary injunction hearing (see Dent v. Ramtron Int’l Corp.,
C.A. 7950-VCP (Del. Ch. Nov. 19, 2012)).
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to stockholders. Chancellor Strine found that free cash flow
forecasts were not required in a transaction where:
Other forecasts were publicly disclosed.
The target’s indebtedness was negligible.
EBITDA was calculable based on the publicly disclosed
forecasts, in light of the fact that EBITDA is “essentially a
very close proxy to free cash flow.”
(See Cox v. Guzy, C.A. 7529-CS (Del. Ch. June 8, 2012) (Hearing
Transcript).)
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Parsons and John W. Noble handed down separate decisions
that expanded the contexts in which disclosure of projections
is necessary.
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The disclosure of projected free cash flows under Delaware
law is a significant point of contention for practitioners and
one subject to evolving views from the lower Delaware Court
of Chancery, notwithstanding the Delaware Supreme Court’s
decision in Skeen. While then-Chancellor William B. Chandler
declined to require free cash flow disclosure in a series of
decisions from 2001 through 2010, then-Vice Chancellor Leo E.
Strine, Jr. ruled in a line of cases between 2007 and 2010 that
future cash flows should be disclosed.
Chancellor Strine recently acknowledged, however, that consistent with the basis on which Skeen was decided, the disclosure
of projected free cash flows is only required if that disclosure
would materially change the total mix of information available
56 December 2012/January 2013 | practicallaw.com

Previous decisions mandating free cash flow estimates were
particularly concerned with cash-out transactions, on the
basis that stockholders are entitled to heightened disclosure
where they must decide whether to extinguish their investment in exchange for cash. However, in two recent decisions,
the Delaware Court of Chancery acknowledged the value
of disclosing both the target’s and the buyer’s projections in
stock-for-stock transactions where stockholders are not
being cashed out but rather face potential dilution of their
shares. Specifically:
In In re S1 Corporation Shareholders Litigation, Vice
Chancellor Parsons noted that the stock-for-stock merger
involved an exchange ratio that had been “set and blessed”
by the financial advisor and that, despite the defendants’
concerns in releasing potentially competitively sensitive
information, the underlying management projections
used to calculate that ratio were information that the
stockholders “would want to know” and might be material
(see In re S1 Corp. S’holders Litig., Consolidated C.A. No. 6771VCP (Del. Ch. Aug. 19, 2011)).
In Gaines v. Narachi, Vice Chancellor Noble concluded that
the plaintiffs, which were stockholders of the buyer, had
an interest in free cash flows because while they would
not be cashed out by the acquisition, their stake in those
cash flows would be diluted by the stock issuance used to
purchase the target (see Gaines v. Narachi, C.A. No. 6784VCN (Del. Ch. Oct. 2011)).
The decisions in S1 Corporation and Gaines appear to increase
the likelihood that courts will consider projections from both
parties material in stock-for-stock transactions.
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Mitigating Factors

As mentioned above, there is an established body of case law
indicating that greater scrutiny will be applied to situations
where a stockholder’s ongoing interest will be extinguished,
such as in a cash-out or going private transaction. In a cash-out
transaction, for example, stockholders evaluating a merger
have to make a one-time decision using available disclosure
that could result in their forgoing future cash flows for a “sum
certain” (see Gaines, at 4).
On the other hand, the CheckFree decision implies that the
courts may place less value on disclosing projections to
stockholders where the prospective buyer has offered a large
premium over alternate bids or was the only option on the
market. For example, the 30% premium on share price offered by Fiserv for CheckFree was higher than any other offer.
The court also noted that the plaintiffs had a higher burden
to meet to enjoin a proposed transaction if there were no
competing bids. (See In re CheckFree.)

Directors should
anticipate greater judicial
scrutiny generally for
cash-out mergers and
going private deals.
Finally, a number of Delaware decisions appear to be more
forgiving of non-disclosure by companies operating in unfamiliar or atypical industries, with limited operational histories
or few comparable companies on the market. These factors
have notably implicated a number of internet start-ups.
In the Micromet decision, for example, the court held that
the target was not required to disclose probability of success
rates for its clinical trial drugs that were below reported
industry norms. Even though the plaintiffs had argued that
this information was material in that it lowered the company’s valuation, the products themselves were unique and
the industry-wide pharmaceutical standard exhibited such
a disparity that it “call[ed] into question the applicability of
any industry-wide standard for judging whether the rates

applied by Micromet to the drugs it is attempting to develop
are ‘unusually low.’” (See In re Micromet, at 25.)
Takeaways from Delaware Decisions

Delaware courts generally resist establishing per se requirements and instead allow their decisions on particular cases to
establish norms for acceptable behavior in analogous situations.
The courts endeavor to focus on substantive differences, and
the issue of disclosure has centered on providing stockholders
with reasonable amounts of information and analysis, including
projections, to make a decision about the sale of their company.

A number of cautionary points can be taken from the current
landscape of the Delaware Court of Chancery and available
case law:
Directors should anticipate greater judicial scrutiny
generally for cash-out mergers and going private deals.
Disclosure of projections in these cases has been an area of
particular focus for plaintiffs and the courts.
In stock-for-stock transactions, projections for both
parties may be subject to disclosure where they were used
to calculate an exchange ratio or render a fairness opinion,
which often will be the case.
Even disclosure of comparable figures, such as EBITDA,
may not be sufficient to replace free cash flow forecasts in
the above situations.
Risks of Disclosure

The consequence of a successful stockholder action based
on disclosure claims could be the issuance of an injunction
prohibiting the stockholder vote on the transaction. Rather
than risking a closing delay, a board may choose to err on the
side of caution by including disclosure that is potentially not
legally required. However, directors should not succumb to
the temptation to over-disclose projections, as the Delaware
courts have cautioned against excessively fulsome disclosure,
particularly where stockholders may be confused, misled or
inundated by unnecessary details.
Where there are multiple forecasts in play leading up to signing and public filings, companies may not be able to simply
dump all of the figures on hand into a proxy statement.Where
a target has determined to immunize itself from a likely SEC
staff comment by making additional disclosures, it should
consider the various standards, disclaimers and cautionary
language (see below Filing-specific Considerations).
Litigation Settlements

The majority of stockholder litigation in the M&A context
reaches settlement relatively quickly. Only a small percentage of those cases results in actual payments to the plaintiffs,
while the majority settle with only supplementary disclosure.
Customarily, a target will amend and/or re-file its proxy
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If directors choose not to include projections in the public
filings, they should clearly emphasize in the submission
the reason for omission.
statement to incorporate the projections that are agreed on
in the settlement terms. If the amendment is made as a result
of a court decision, the target may also have to append the
text of that decision and any other supplemental disclosures
required by the court.

REGULATORY REVIEW
While there is no specific regulatory requirement to include
financial projections in SEC filings, it is established practice
for the SEC staff to ask for their inclusion, along with the
material assumptions underlying the projections. The staff
may also separately conduct a review of board materials used
in conjunction with the transaction, which consists of confidential submissions to the staff.
SEC Comments and Requests for Disclosure

The SEC staff does not review every proxy statement or public
filing made in connection with a merger or acquisition, and
it retains a fair amount of discretion in its review and analysis
of a particular deal. Still, the SEC’s Office of Mergers and
Acquisitions has moved toward a policy of generally requesting
projections, subject to an overriding materiality analysis.
A sampling of relevant comment letters has yielded a number
of general guidelines for:
Projections provided to a buyer or its financial
advisors. The overriding materiality analysis that
governs requests for disclosure means that in practice, the
staff will generally ask for disclosure of any of the target’s
projections provided to a buyer or its financial advisors,
unless the target describes the immateriality of the
projections in the initial filing.
Projections provided to the target’s financial
advisors. The staff will generally ask for disclosure of any
projections provided to a target’s own financial advisors
that were used in the DCF analysis underpinning the
fairness opinion.
Material changes. The staff may ask whether any
material changes have occurred or are anticipated to
58 December 2012/January 2013 | practicallaw.com

occur to the target’s operations or performance, or to the
projections or assumptions on which the target’s financial
advisors based their opinion.
Going private deals. The staff will usually ask for
disclosure of projections available to a target in a going
private transaction. These deals are frequently subject
to significant comments from the staff, increasing the
likelihood of a request for public disclosure of the
financial projections.
Exchange offers and stock-for-stock mergers.
Transactions such as exchange offers and stock-for-stock
mergers often generate requests for disclosure of the
buyer’s projections in addition to the target’s, particularly
where the forecasts:
zz underpin the exchange ratio or fairness opinion;
zzwere exchanged by the parties or advisors; or
zzwere referenced in the public filing.
Because of the SEC’s practice for requesting these buyer
projections, buyers in stock-for-stock transactions
acquiring smaller target companies often refuse to share
projections with the target companies in order to avoid
having to disclose those projections publicly.
more information on the SEC review and comment process, search
>> For
Registration Process: SEC Review on our website.

A request for public disclosure by the staff is typically conditioned on its consideration of whether the financial projections
are material information, and whether they underpin any of
the fairness opinions, financial analyses or key decisions of the
transaction. In practice, the burden has usually been on the
filer to make the affirmative case that the projections are not
material. The staff has excused projections that were provided
to, but not used by, counterparties in the deal or financial
advisors (both to the target and buyer). Also, market turmoil
and other unpredictable events, particularly in recent years,
can exempt projections that were not fully updated prior to
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the onset of the volatility or otherwise did not take recent
events into account.
If directors choose not to include projections in the public
filings, they should clearly emphasize in the submission the
reason for omission. In situations where the projections were
omitted on the basis that they were not material to the transaction or to the evaluation undertaken by the buyer or its
advisors, the staff may request a detailed explanation of why
the projections were deemed immaterial (and a corresponding
amendment to the public filing summarizing those reasons).
Filing-specific Considerations

There are many filing-specific issues to consider depending on
the type of transaction involved. For example, the levels of
required disclosure and SEC review vary for:
Proxy statements.
Registration statements on Form S-4.
Schedule 13E-3s (for going private deals).
Schedule 14D-9s (for tender offers).
General Disclaimers in Proxy Statements
Any disclosure of financial forecasts in SEC filings should be
accompanied by certain cautionary language tailored to the
specific context of the transaction. For proxy and registration
statements, projections are usually included under a section
following the risk factors discussion entitled “[Unaudited/
Certain] Financial Projections” which also describes the history
and preparation of the projections. The following is a nonexhaustive list of disclaimers that may be advisable to include
in these types of disclosures, particularly proxy statements,
where applicable:
The projections were not prepared with a view toward
public disclosure or compliance with the guidelines
of the SEC or the American Institute of Certified
Public Accountants.
The filer’s independent public accountants have not
examined nor compiled the projections, and have not
expressed an opinion or assurance with respect to the figures.
The filer has not warranted the accuracy or reliability of
the projections to anyone, including to the counterparty
in the transaction.
The filer makes no representation that the financial
forecasts will be achieved.
The filer undertakes no obligation and has no intent
to update or revise the projections after the date they
were made.
Stockholders are cautioned not to rely on the information
in making a decision regarding the transaction.
Copyright © 2012 Practical Law Publishing Limited and Practical Law Company, Inc. All Rights Reserved.
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projections are inherently forward-looking statements
subject to standard risks and uncertainties.

Other disclaimers may include general or specific statements
cautioning unreliability or the subjective or contingent nature
of the projections and industry-specific considerations.
more information on financial data disclosure in proxy statements,
>> For
search Proxy Statements: Public Mergers on our website.

Form S-4
The staff pays particular attention to exchange offers and
stock-for-stock mergers, which are often reviewed by
both the SEC’s Office of Mergers and Acquisitions and its
relevant industry unit. Similar disclaimers to those listed
above for proxy statement filings can be adapted for registration statements on Form S-4 (although tailored to reflect
the two parties involved). Those statements can also carry the
added burden of presenting both projections for the target
and the buyer (as may be provided by the respective parties
and used, for example, by the financial advisor to calculate the
exchange ratio and/or post-transaction synergies reflected
in the surviving entity) and any adjustments either party may
have made to the forecasts.
more information on the disclosure requirements of a registration
>> For
statement on Form S-4, search Registration Statement: Form S-4 and
Business Combinations on our website.

Schedule 13E-3
As with Form S-4s in exchange offers, going private transactions subject to Rule 13e-3 under the Securities Exchange
Act of 1934 (Exchange Act) tend to attract review by both
the SEC’s Office of Mergers and Acquisitions and its relevant
industry unit. Companies should be aware of heightened
disclosure requirements that accompany these transactions
(including the filing of materials provided by advisors, such as
board books, which in turn draw on projections).
more information on the disclosure and documentation required
>> For
under Rule 13e-3, search Going Private Transactions on our website.

The staff’s general view has been that, as company management typically participates in a going private transaction along
with the buyer, the information available to management is
material to stockholders. Companies should expect to be
asked to include projections in Schedule 13E-3s if they were
omitted in the initial filing, even though they are not technically
required by the form. Furthermore, parties must take into
account that, under the Exchange Act, the safe harbor
provided by the Private Securities Litigation Reform Act of
1995 (PSLRA) for forward-looking statements does not apply
to disclosures made in SEC filings in a Rule 13e-3 transaction
(see Section 21E(b)(2)(C), Exchange Act).
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Schedule 14D-9
Schedule 14D-9, on which solicitation/recommendation
statements for tender offers are filed, does not contain
requirements for long-form disclosure of the analysis underpinning a fairness opinion. Because they are not specifically
required, financial projections and financial advisor analyses
historically were not always disclosed. However, they are now
often included with an eye toward satisfying the Delaware
courts.Target companies should also take note that the PSLRA’s
safe harbor provisions, as with Rule 13e-3 going private
transactions, do not apply to statements made in connection
with a tender offer.
more information on disclosure and documentation in a tender offer,
>> For
search Tender Offers: Overview on our website.

PRACTICAL CONSIDERATIONS
FOR BOARDS
As is the case with many of the other issues facing boards of a
target, even decades of litigation and regulatory review have
not produced clear rules governing the disclosure of financial
projections. Although both the Delaware Court of Chancery
and the SEC have implicitly recognized the zone of uncertainty
in which directors, officers and advisors operate, directors
contemplating a transaction do not have the luxury of waiting
for definitive rules from the courts or the regulators. Therefore,
while one regime might appear to afford leniency in some
aspect, boards should be aware that another regime may
review their actions by a more onerous standard.
Given that plaintiffs’ attorneys frequently lodge breach of
fiduciary duty claims against directors with standard pleas
for disclosure, the prospects of defending a suit, paying fee
awards and dealing with negative publicity are understandably
daunting for boards. Directors should keep in mind that
incomplete or otherwise deficient disclosure may only add
fuel to plaintiffs’ claims.
The fact that relatively few plaintiffs have prevailed in these
types of claims, barring situation-specific facts, should not
embolden directors to assume that staving off litigation is
their only concern. Depending on the particular execution
risks involved, any delay, be it an extra week to revise an
SEC filing or extra months to resolve a preliminary injunction,
can expose a signed deal to heightened risks.
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