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succession

Sergio Galvis and Melissa Sawyer examine
important corporate governance and
succession planning techniques for
Latin American family business owners

KEY POINTS
WHAT IS THE ISSUE?

Succession planning has become one of
the most important issues facing Latin
American high-net-worth individuals
leading family-controlled businesses.

WHAT DOES IT MEAN FOR ME?

Matriarchs and patriarchs will need to
consider flexible corporate governance,
tax and estate planning mechanisms
to allow family, as well as non-family,
members to navigate their companies
for years to come. Legal advisors must
be ready to help navigate these issues.

WHAT CAN I TAKE AWAY?

Common techniques for Latin American
family business owners to consider
with respect to assets and investments
in the US.
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ISSUE FOCUS
FAMILY BUSINESS
LATIN AMERICA: GOVERNANCE AND SUCCESSION

he 2016 Risk and Return in
Latin America report surveyed
45 high-profile family business
executives across Latin
America and revealed that two of
the main risks they perceived to be
‘extremely or very important’ were
personal and business reputation (93 per
cent), and family succession (81 per cent).1
Latin American high-net-worth
individuals (HNWIs) leading familycontrolled businesses understand that
they face unique challenges as they
consider transitioning ownership of
their enterprises to the next generation.
Their key task is to institute flexible
governance, and tax and estate planning
mechanisms, that will allow family, as
well as non-family, members to navigate
the company for years to come. Some
Latin American family companies have
governance frameworks in place to
streamline succession, but many others
do not even have governing documents,
such as a family charter.
Although the legal principles
applicable to governance and succession
planning vary by jurisdiction, many of
these techniques apply universally.

T

LIQUIDITY AND THIRDPARTY INVESTMENTS
Whether a family business is privately
held or publicly listed, it is important
to create a structure that accommodates
family members’ changing liquidity
needs and allows third parties to invest in
the company while nurturing continued
family ownership.
Incurring debt is often a necessary
growth tool, and different generations
may approach the risks associated with
incurring debt in varying ways. Firstgeneration founders may want to avoid
risky third-party sources of capital as
a way to protect their life’s work, and
preserve their family’s wealth and control
of the business. Younger generations, on
the other hand, may be more inclined to
take risks and view a higher debt level
as a means to achieve growth. It is also
possible that the company may need to
incur debt in the future to help cash out
a shareholder who either needs liquidity
or is dissatisfied with the direction of
the company.
Hence, simply assuming that
the interests of family members will

stay aligned, or that the needs of the
company will not change, could set the
groundwork for conflict, mismanagement
and/or underinvestment.

EXIT STRATEGIES AND DEVICES
FOR SUSTAINED OWNERSHIP
A key challenge is finding the right tools to
navigate conflicting business and family
considerations. In particular, pressures
arise from family members with different
priorities, such as reinvesting in the
business, achieving liquidity events and
diversifying risk. Lawyers and other
advisors can bring creative solutions for
resolving these apparent dilemmas, while
strengthening the underlying business.
The following suggestions are strategies
we have deployed in these circumstances.
PUT AND CALL OPTIONS
Call options give a company or
shareholders the ability to purchase other
shareholders’ interest. Put options give
a shareholder the ability to require the
company, or other shareholders, to
purchase their shares at a specified price.
This device allows family members to
achieve liquidity and provides an exit
option for family members who disagree
with the direction of the company.
However, an important consideration
when designing such devices is the
liquidity of the company when a
shareholder exercises the option, because
the company may not have sufficient cash
on hand to pay the option exercise price at
the time the option is exercised. For that
reason, some options are designed so that
the company can issue a note payable in
lieu of cash in connection with the option
exercise, with the maturity date of the
note calibrated to give the company
time to raise cash from other sources.
TRANSFER RESTRICTIONS
Transfer restrictions can be used to limit
the universe of transferees to lineal
descendants, unless the seller complies
with the requirements of a right of first
refusal or right of first offer. This allows

sales to third parties, while giving family
members an opportunity to invest their
own capital in the company instead.

PRE-EMPTIVE RIGHTS
Pre-emptive rights give existing owners
the opportunity to purchase new shares
first before a company can issue new
equity – in order to maintain their
proportionate ownership interest.
This technique creates a framework
for private placements to third parties,
subject to existing family members
having the chance to invest the capital
the company needs.
TAG- AND DRAG-ALONG RIGHTS
These rights facilitate the sale of the
whole company, while ensuring that all
shareholders are treated fairly and that
no shareholder has ‘hold up’ power.
DUAL-CLASS EQUITY STRUCTURE
Approximately 72 per cent of the largest
family businesses in Latin America are
publicly listed,2 and some companies use
dual-class capital structures. These
structures often grant special voting
power and control rights to the class of
shares held by family members, and give
other shareholders limited governance
rights. Although the permissibility of any
such equity capital structures in any given
jurisdiction would need to be vetted with
local counsel, such frameworks allow a
family to retain control while accessing
public capital markets.
However, the benefits of dual-class
structuring may come with long-term
costs. If family members are no longer
actively involved in management in the
future, corporate governance could
become complicated, as control would
rest with those not actively participating
in the business. The dual-class structure
also creates concerns regarding the
liquidity of the super-voting class of
shares. Because these shares are limited
to a smaller universe of shareholders
(i.e. family members), they are less liquid,
and likely to trade at a discount to the

‘A key challenge is finding the right tools
to navigate conflicting considerations’
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‘Family disputes can garner
a lot of press attention’
more widely held and freely transferable
shares that lack special voting and
governance rights.

GOVERNANCE
It is common in family-controlled
businesses for some family shareholders
to be actively involved, while others are
more passive. Over time, problems may
arise as these shareholders develop
diverging interests. HNWIs should,
therefore, consider establishing a
governance framework that treats
passive shareholders fairly, without
impeding the controlling shareholders’
and management’s ability to manage
the business.
Solutions for managing varying
levels of family-member participation
in company operations are often
situation-specific, and legal advisors
must tailor governance structures and
documents to meet their clients’ needs.
There are a few fundamental governance
techniques, explained below, that
counsel can offer when helping a client
structure succession plans. By using these
techniques, among others, legal advisors
can help their clients effectively manage
governance conflicts at the outset of
succession planning.
VETO RIGHTS
These rights allow passive family
shareholders holding a specified
proportion of the company’s equity to
have veto rights over certain transactions
(e.g. significant acquisitions or sales,
changes to distribution policy,
amendments to organisational
documents, initial public offerings, etc).
In a family trust context, for example,
veto rights could be used if mandatory
consent of all living adult beneficiaries is
required for certain major transactions.
INDEPENDENT SPECIAL
COMMITTEE OR TRUSTEE
The option to appoint an independent
special committee or trustee to act when
directors and/or trustees have a conflict
of interest could prevent the squeeze-out
of minority shareholders or passive
family-member beneficiaries.

BOARD OF DIRECTORS
APPOINTMENTS
Legal advisors can draft organisational
documents to give shareholders the
power to appoint a certain number of
directors. In families where there are
well-defi ned factions of family members,
each faction can be given the opportunity
to appoint directors.
SETTING RULES FOR
FAMILY MEETINGS
Especially in large, multi-generational
families, amending the organisational
documents could require that certain
major decisions about material company
policies or transactions be made at a
family meeting where the voting rules
can be more democratic and inclusive.
OTHER ISSUES
INTELLECTUAL PROPERTY
As HNWIs look to hand down a business
to the next generation, one of the most
important (and easily overlooked)
considerations involves securing title to
the company’s intellectual property (IP),
such as trademarks. Establishing a clear
transfer of title avoids disputes regarding
who holds title to the IP and ensures
that succeeding generations preserve
the family’s brand, patents, etc.
Legal advisors can help clients
minimise potential misappropriation or
unauthorised use of IP, and other risks, by
memorialising rights and responsibilities
in an IP licence agreement. Such an
agreement details the company’s
exclusive rights to any IP created using
its resources, and the rules concerning
how the IP may be used and by whom.
Depending on the tax laws of a
jurisdiction, some vehicles may be
more tax advantageous for holding
or transferring IP than others. Hence,
HNWIs should consult their IP and tax

advisors to structure IP ownership in a
way that maximises tax efficiencies and
meets their estate planning objectives.

DISPUTE RESOLUTION
For private family-controlled
companies, despite them not having
public-disclosure requirements, disputes
can garner a lot of press attention.
Not only can such publicity embarrass
the family, but it can also harm a
company’s relationship with third
parties, such as suppliers and clients.
Effective dispute-resolution mechanics
can reduce this risk.
Legal advisors can use various tools
to maintain privacy in such contexts.
Arbitration, for example, can avoid
litigation, where details about the
dispute can become a matter of public
record. Further, confidentiality
agreements and the inclusion of
non-disparagement and mandatory
arbitration clauses in shareholder
agreements and other instruments
can limit the ability of dissatisfied
family members to damage the
company with negative publicity.
CONCLUSION
Succession planning is a significant task,
with many moving parts. HNWIs leading
family businesses in Latin America can
turn to experienced legal advisors to
streamline the governance, tax and
estate processes, and work with their
companies’ local advisors to achieve
a plan that ensures company stability
for generations.
The authors are grateful to Ana M
González for her assistance in the
preparation of this article. The views and
opinions expressed are those of the authors
and do not necessarily represent those of
Sullivan & Cromwell LLP or its clients
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