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Around the world, business leaders regularly face crises that can severely disrupt or even 
threaten their companiesx very eIistence. These crises may arise from an acute threat to 
the personal safety of employees, the fallout from an industrial or environmental accident, 
government investigations into compliance failures, Unancial distress leading to possible 
insolvency or, as the entire world has eIperienced, a global pandemic. Bn Latin America, 
a region that continues to hold tremendous promise and opportunities for investors and 
corporations, these situations can present particularly compleI and multifaceted challenges 
for leaders managing a crisis, owing to, among other things, the regionxs diverse and often 
shifting political landscapes and operating environments.

The realities of some of these challenges have been at the forefront of many corporate 
leadersx agendas during the past decade, as companies doing business in Latin America 
have seen a series of crises topple politicians and wound companies. Perhaps one of the 
most wide5ranging crises arose from the Lava Jato bribery investigations in (raZil and 
related investigations, as a result of which several eIecutives have been sentenced to prison 
and companies have been subqect to hundreds of millions of dollars in Unes imposed by 
authorities in countries within and outside the region, including SwitZerland and the ;nited 
States. Far5reaching anti5corruption investigations have eItended to unrelated matters in 
many of the regionxs other larger economies.

(eyond the area of compliance, the regionxs leading corporations have faced challenges 
ranging from environmental and industrial accidents, such as earth1uakes, spills or dam 
failures, which have affected companies in eItractive industries and hydroelectric power 
production, to signiUcant renationalisation or eIpropriatory actions by governments.

As eIecutives and their counsel who have confronted these events have learned, the legal 
eIpertise and other multidisciplinary capabilities needed to address these sorts of events are 
tremendously varied. (ut crisis situations tend to share common elements. All are typically 
uneIpected or develop in a manner that may take leaders by surprise9 all re1uire critical 
decision5making and communications with key stakeholders under intense time pressure9 
and all present the possibility of grave conse1uences if not managed effectively.

To develop and implement any effective crisis management strategies, responsible boards 
and senior eIecutives must understand how to navigate the speciUc local conteIts in which 
these challenges unfold. The covid5HD pandemic taught us that the same crisis can have 
very different effects depending on the speciUc local conteIts and issues each country was 
facing before the crisis.

Responsible boards and senior eIecutives must also be prepared to put together, at 
short notice, the right teams that can best advise them to make critical decisions under 
intense time pressure, and may especially consider instituting advance crisis preparedness 
protocols addressing pandemics and other risks.

While advisers with the right eIperience in the region can help clients anticipate, manage 
and resolve crises across all their compleI dimensions, decision makers must also be 
able to recognise on their own, often under conditions of stress, many of the multifaceted 
issues that may arise so that they can make best use of these advisersx skills. This guide 
is designed to assist professional advisers and key corporate decision makers – board 
members, chief eIecutives, chief Unancial o’cers, general counsel and compliance o’cers 
– in effectively planning for and managing crises affecting companies in Latin America. 
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We have gathered contributions from some of the leading practitioners around the world 
to eIamine the most important crisis5related issues that have affected businesses in Latin 
America, and to discuss how crisis managers have effectively confronted those challenges. 
As lawyers play a central role in helping corporate leaders navigate crises, by limiting 
liability and mitigating their most far5reaching effects, most of the contributions come from 
legal practitioners. (ecause almost all effective crisis responses re1uire a multidisciplinary 
approach, we have also included insights from global leaders in corporate governance, public 
relations, international risk management and private sector diplomacy.

We would like to sincerely thank each of our contributors for their time and eIpertise. 
Their credentials and accomplishments show that these professionals are among the most 
accomplished in their Uelds and in providing critical advice to corporate leaders facing 
potential crises across the region. All contributions to this guide, including those made by 
the three of us who have had the opportunity to serve as its editors, reéect the authorsx own 
views and not necessarily those of their Urms or their clients.

Chapter  B  of  this  guide eIplores the critical  role  of  managing communications and 
stakeholder relations in all crisis response strategies. Bn any conteIt, a companyxs leadership 
must establish effective coordination between those involved in legal problem5solving and 
public communications. This is the central message conveyed by Paul A ñolmes, partner 
and vice chair at the global communications Urm FGS Global, along with FGS managing 
director Vric M Wachter. The two share the principles and best practices that have helped 
them successfully partner with corporate counsel around the world to ensure that legal and 
communications strategies align in a crisis.

Bn recent years there have been changes in the environmental, social and governance 
)VSG2 matters landscape. :espite those changes, these factors are still central to managing 
stakeholder relations and shaping effective crisis response strategies. Bn Chapter BB, Partners 
Pablo JimNneZ5jorrilla and Luis (urgueKo of MeIican law Urm Qon Wobeser y Sierra, SC 
provide a detailed analysis of how VSG procedures are no longer good5to5have tools but 
rather a mainstream trend that arguably protects and creates value. They argue that a 
well5structured VSG strategy strengthens business resilience, particularly in times of crisis, 
by fostering stakeholder trust, mapping risks and promoting transparency.

Shareholder activism, a rising global phenomenon, increasingly poses uni1ue challenges 
to companiesx management that can often turn into a corporate crisis. Sergio J Galvis 
and Werner F Ahlers of Sullivan & Cromwell LLP analyse this compleI issue in Chapter 
BBB and the effects that recent VSG and anti5VSG5related stakeholder engagement has had 
on shareholder activism in the ;nited States, and discuss how Latin American companies 
may draw on crisis management techni1ues and strategies to be prepared and effectively 
respond from a position of strength if and when an activist challenge arises.

Bn Chapter BQ, the guide turns to processes that are central to many of the most signiUcant 
corporate crisesó litigations, investigations and other regulatory actions. Sometimes these 
aspects are the very trigger of a crisis, at other times they are long5lasting conse1uences that 
survive the crisis itself. Partners Fernando :antas Motta áeustein and Thiago Jabor Pinheiro 
at (raZilian law Urm Mattos Filho, Qeiga Filho, Marrey Jr e zuiroga eIplain the different kinds 
of civil lawsuits that a company may face during a corporate crisis, and provide valuable 
insight on managing compleI civil litigation.
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Chapter Q focuses on one of the deUning issues shaping Latin American business and 
political environmentsó anti5corruption investigations and enforcement. The phenomenon of 
the Lava Jato bribery investigations can be seen as both a conse1uence and an accelerator 
of some key trends in the enforcement environment in the region. Lessons for practitioners 
and corporations seeking to mitigate risks in this new environment are presented by Uve 
Morrison & Foerster LLP lawyersó James M ‘oukios, Ruti Smithline, Gerardo G?meZ Galvis, 
Vduardo Schneider and Rachel :avidson Raycraft. While the anti5corruption risks across the 
region vary, the authors note that legal regimes are increasingly standardising their laws and 
increasing cooperation among their enforcement agencies. Familiarity with these trends can 
help practitioners to design and properly prioritise the implementation of robust, risk5based 
compliance programmes as the best strategy to avoid a corruption5related crisis.

Bn Chapter QB, :iego MarvOn and ñNctor QalenZuela of CheveZ, RuiZ, jamarripa y Cia, 
SC comment on MeIicoxs continuing efforts to align its  anti5money laundering and 
counter5terrorist Unancing regulations with international standards, and the particular 
challenges with regulating MeIicoxs diverse group of designated non5Unancial businesses 
and professions – such as notaries, real5estate agents, casinos, art and vehicle dealers, 
and other professionals and entities whose activities can make them vulnerable to money 
laundering and terrorist Unancing activities.

Finally, Chapter QBB eIplores some of the tactics and tools that corporations can use when 
facing eIistential crises of potential Unancial insolvency. Taking a broader view of tools that 
may be available to corporate managers irrespective of the speciUc qurisdiction in the region, 
Andrew G :ietderich and James L (romley of Sullivan & Cromwell LLP eIplain how debtors 
based in Latin American qurisdictions can beneUt from the eItraterritorial reach of the ;S 
(ankruptcy Code, speciUcally how Chapters HH and HE of the Code can help debtors to 
actively manage international restructurings. 

We have collected the knowledge and advice of leading practitioners across a variety of 
disciplines, qurisdictions, practice areas and perspectives, precisely because the types of 
crises that can arise in Latin America are tremendously diverse and do not lend themselves 
to a single íone siZe Uts allx approach to preparedness and effective response. At the same 
time, this survey of crises provides some common lessons that should beneUt all corporate 
leaders.

Although, by their nature, crises are unpredictable, eIecutives must try to identify in advance 
where and how they might unfold and develop a familiarity with those political and legal 
conteIts. This Urst step can provide the basis for conducting ítabletopx eIercises or reviews 
of how other institutions have dealt with similar crises. These eIercises should include key 
1uestions such asó how does the company survive the Urst week of a possible crisis• ñow 
does the company manage relations with key stakeholders• What are the key risks from 
mistakes in dealing with government agencies•

Crisis management plans that emerge from these eIercises vary but should start by 
deUning the crisis and involving key decision makers early. Companies need to determine 
the oversight and management roles of top eIecutives and key advisers, and how they will 
coordinate among themselves. A theme that recurs throughout this guide is the importance 
of deUning the right teams of both internal resources and eIternal eIperts, and establishing 
effective coordination between those teams. Bt is also critical to deUne the proper oversight 
role of the board. Companies need protocols for when and how to involve their board and 
for deUning its proper role in monitoring and oversight. Bn addition, once the company and 
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its advisers have identiUed the areas of concern, the boardxs composition may have to be 
evaluated to determine whether it includes the necessary eIpertise. 

8nce a crisis is identiUed and a team is assembled, it is critical to maintain éeIibility 
to respond properly to new information and to recognise and address reactions of key 
stakeholders. Ade1uately managing and reacting to the éow of information in a crisis is one 
of the most important functions of crisis management. A 1ualiUed crisis communications 
team ideally maintains a close partnership among investigators, legal counsel, public and 
government relations, and other advisers. The companyxs leaders must empower this team 
to gather facts, contacts and timelines in an appropriate manner and as 1uickly as possible, 
and communicate with eIternal stakeholders, including the relevant government agencies, 
employees, customers and the general public. Throughout this process, understanding 
cultural differences, as well as the relevant political and legal conteIt, is key, and re1uires 
close consultation with the right advisers at every step.

The seven chapters that follow provide a practical and valuable guide for decision makers 
and their advisers as they develop their crisis preparedness plans for businesses in Latin 
America. While each company will confront its own uni1ue set of multifaceted risks and 
challenges, these chapters will help business leaders and their advisers to best position 
themselves to withstand an uneIpected crisis when it hits and emerge from it strongly.

We  again  thank  our  many  illustrious  contributors  for  their  insightful  and  practical 
contributions to this guide and, more broadly, to the rapidly evolving discipline of crisis 
management. We would also like to eIpress our sincere appreciation for the signiUcant 
efforts of many of our colleagues at Sullivan & Cromwell LLP, without whom this guide would 
not have been possible, particularly Renata Mascarenhas, Sergio Garrido Qallesp3, Guilherme 
Cardoso and Qeronica (lum.

Sergio F Galvis galviss@sullcrom.com
Robert F Giuffra Fr giuffrar@sullcrom.com
Werner Y Ahlers weinbergf@sullcrom.com

https://www.sullcrom.com/
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Companies constantly have to manage known and emerging issues with signiUcant legal 
implications that could threaten their businesses or damage their reputations, including 
product recalls9 health, safety and environmental incidents9 customer relations conéicts9 
labour disputes9 security breaches9 friction over cross5border transactions, investments or 
proqects9 lawsuits9 regulatory actions9 government in1uiries9 and other matters. Against a 
backdrop of recent developments related to climate change, international trade tensions, 
foreign investment, emerging technologies and other geopolitical and global trends, working 
through sensitive issues like these is often even more compleI and challenging. áaturally, 
when these issues arise, a typical early call is to the companyxs lawyers with the hope of 
containing eIposure to liability, limiting the monetary damage and applying legal strategy 
to mitigate the potential impact. Sometimes, with skilful lawyering and a little luck, that call 
alone can be enough to stave off a situation.

8ther times, an emerging issue has the potential to become a full5blown crisis, with 
reverberating implications for the companyxs reputational standing among customers, 
business partners, investors, employees, government o’cials and its community for months 
or even years to come. Bn such cases, strategic communications are critical, especially at the 
outset of a crisis, to managing and containing risks that cannot be resolved in a courtroom, 
government o’ce or arbitral tribunal.

The challenge is that it can be di’cult to identify the íoutsetx with any certainty. Which issue is 
a routine, easily managed bump in the road• Which is about to evolve into a maqor, sustained 
and very public crisis• This is especially true in Latin America, where, for eIample, the public 
already assumes in certain countries, even if begrudgingly, that businesses may have to 
ac1uiesce to some level of government corruption or other fraud as a necessary component 
of doing business, such that a sudden public outcry and increase in government enforcement 
– as in (raZilxs Lava Jato investigation – could be uneIpected. Companies operating in the 
region also face widely varying regulatory and qudicial regimes and often inconsistent and 
non5transparent enforcement. Thus, it can be hard to forecast which incidents or practices 
may trigger intense scrutiny from government o’cials, the media, investors or the public, and 
which will pass as non5events. This uncertainty can lead companies to make early mistakes 
that may create, eIacerbate or prolong a crisis.

This is one reason why, as a matter of regular practice, prudent companies pair legal counsel 
and communications advisers, among other key players, on their crisis management teams 
from the start. While every crisis is different, when a companyxs legal and communications 
advisers are not working in tandem, there is additional risk that the companyxs response 
could inadvertently turn a routine problem into a crisis that need not eIist. A legal strategy 
that does not ade1uately consider how its tactics will be perceived and eIperienced by 
corporate stakeholders and the public is inherently éawed and could very well generate 
avoidable problems. At the same time, public relations decisions made with insu’cient 
understanding of the potential legal risk and lawyersx obqectives can prequdice, or outright 
defeat, what otherwise might be a winning legal strategy.

8nly by working in deliberate partnership can legal and communications teams give a 
company its best chance of identifying and navigating the legal and reputational landmines, 
both foreseeable and hidden, that line its path before, during and in the wake of a crisis. 
While the principles of effective communications management in a crisis are generally 
the same across regions, careful coordination across the organisation, and with legal and 
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communications advisers, can be all the more critical in the often unpredictable legal, 
regulatory, political and media environment of Latin America.

Bn this chapter, we eIamine when a legal issue can become a communications crisis and 
describe the important role that strategic communications play in containing the reputational 
– and ultimately Unancial – impact of a legal or other corporate crisis. We then outline some 
of the most common communications and legal pitfalls that companies face, particularly at 
the outset of a crisis, in managing these situations. Finally, we offer best practice insights 
into how legal counsel and communications advisers can, and must, work together to avoid 
trouble and steer through a crisis successfully.

THE RJLE JY CJMMONICATIJNS IN A CRISIS

IDENTIY[ING A CRISIS AND DETERMINING A CJORSE JY ACTIJN

For many years, organisations globally have identiUed damage to their reputations or brands 
among the most signiUcant risks they face – with this concern ranking number one or 
two multiple times over the past decade.1]B Bndeed, every company faces challenges and 
issues in the normal course of business, whether legal, operational, Unancial, reputational or 
otherwise. áot all of them necessarily constitute a crisis situation. Simply deUned, a crisis is 
any event or situation that poses a material threat to the operations, Unancial performance 
or reputation of the company and demands a rapid response.

A crisis can be sparked by a single event or set in motion by a compleI set of interconnected 
issues that may have been simmering in the background for an eItended period. This spark 
can include any of a range of events, includingó

4 a government investigation, maqor lawsuit or adverse regulatory action9

4 a data breach9

4 an allegation of eIecutive or employee misconduct, malfeasance or corruption9

4 a product recall9

4 a health, safety and environment incident, such as a signiUcant workplace accident, 
discharge of toIic materials or physical attack at a company site9

4 a high5proUle customer relations conéict9

4 a disruptive labour dispute9

4 tension with the local community around a workplace or proqect site9

4 an uneIpected change in senior company leadership9

4 friction over a cross5border transaction, investment or proqect9 or

4 a hostile takeover bid or shareholder activism )and we could go on2.

Bmportantly, there are distinctions between a short5term issue, a long5term issue and a crisisó

4 Short5term issueó a negative event in the course of doing business that can be 
resolved 1uickly and appropriately without eItraordinary measures.

4 Long5term issueó a chronic or repetitive concern that raises policy or operational 
considerations and potentially could have an increasingly negative effect on the 
organisationxs success or reputation in the future if not mitigated.
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4 Crisisó a signiUcant development or event that re1uires an urgent and focused 
response because it generates intense scrutiny, threatens to disrupt the organisationxs 
ability to operate, puts employees or others at immediate risk )e.g., loss of qobs or 
qeopardy to safety2 or threatens long5term damage to the organisationxs reputation or 
Unancial performance.

Whether arising through a single issue or a series of cumulative events, the common 
thread in deUning a crisis is that the situation escalates, or is likely to escalate, beyond the 
speciUc problem at hand. Bndeed, it threatens to reéect on the entire company, its culture, its 
credibility, its leadership or even its continued viability or solvency.

Bt is important to understand how to determine whether a situation is a crisis and to whom 
and how the situation should be escalated. A crisis can have many variables and degrees of 
severity. When assessing whether a situation is a crisis, consider these 1uestionsó

4 Could the incident, or the companyxs response to it, put the companyxs reputation at 
risk•

4 Bs there potential for negative local, national or international media attention•

4 :oes the situation affect the ability of any part of the company to conduct business•

4 :oes the situation affect or have the potential to affect a large number of clients or 
employees•

4 Could the situation put relationships with clients, employees, government agencies or 
the community at risk•

4 Are employees or facilities at risk of harm•

4 ñas the companyxs )or a clientxs2 conUdential, personal or proprietary information 
been compromised in any way•

4 :oes the situation create a  risk  of  signiUcant  liability,  litigation or  regulatory 
investigation or enforcement action•

4 ñave negative mentions of the organisation on social media dramatically increased 
in a very short period•

Bf  the answer to one or more of these 1uestions is íyesx,  the company may well  be 
facing a crisis and should treat the situation as such. This means escalating the matter 
to a deUned crisis management team, which should include senior leadership and legal, 
communications and relevant operational functions and advisers, and implementing 
crisis5response procedures.

CJMMONICATIJNS JVFECTI3ES IN MANAGING A CRISIS

An overriding communications obqective in  any crisis  is  to maintain the companyxs 
reputation. This re1uires understanding of not qust the narrow issue or incident that may 
have caused the problem and how that problem can be addressed, but also of any larger 
1uestions or perceptions that the crisis may create among stakeholders about the company 
and its leadership.

Although a company will occasionally eIecute a swift, savvy and informed crisis response 
that might actually work to enhance its reputation, these cases are generally the eIception 
rather than the rule. More typically, the best outcome may be that a companyxs reputation 
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ultimately remains unaltered or that it suffers minimal damage and recovers relatively 
1uickly.

8ne study tracked H6E crises across $6 companies over 76 years in an attempt to 1uantify 
the impact of crisis management.12B The review found that an effective crisis response, 
as measured by analysing sentiment in news coverage and on social media, resulted, on 
average, in no change in the companyxs stock price or market valuation in the two years 
following the onset of the crisis, whereas companies that responded ineffectively saw on 
average a HX per cent decline in stock price and ;SYH- billion drop in market capitalisation 
over two years.14B Response speed, and therefore crisis management readiness, also makes 
a difference. Companies responding to a crisis within hours eIperienced on average only 
a X per cent stock price decline );SYX.- billion in market capitalisation2, while companies 
taking days to respond saw their stock prices fall on average by H6 per cent );SYHH.E billion 
in market capitalisation2 and those taking weeks to respond suffered a HX per cent stock 
price drop on average.16B

Another analysis of eight of the most high5proUle global corporate crises between 06H6 and 
06H— – all of which involved intense, prolonged negative media scrutiny, public outrage, 
intervention by politicians and regulators, signiUcant lawsuits, regulatory penalties and 
remediation costs and, eIcept for one instance, the departure of the chief eIecutive – found 
that the median company suffered a 77 per cent share price drop after the crisis hit.15B While 
most ultimately recovered their absolute losses, the median Urm in this analysis was valued 
at the time at 76 per cent less, compared to its industry competitors, than it would have been 
had the crisis not happened – a total loss of value of some ;SY766 billion across the eight 
companies – and these companies continued to be valued at lower proUt multiples than their 
peers.

The rise of digital and social media, including Facebook, TikTok, /, WhatsApp and Bnstagram, 
has intensiUed the effect a crisis can have on an organisationxs reputation – including what 
conclusions investors draw from how the organisation handles the crisis, which has a direct 
impact on valuation and Unancial performance. A study of H0E reputation5impacting crises 
in the decade ending in 06H$, a period marked by the increasing inéuence of social media, 
found that companies that responded effectively to a crisis tended to outperform investorsx 
pre5crisis eIpectations and gain, on average, approIimately 06 per cent in shareholder value 
in the year following the onset of the crisis, while companies responding poorly suffered an 
average loss of value approaching 76 per cent in that Urst year.17B (y comparison, a similar 
analysis conducted in 0666, before the advent of social media, found corresponding average 
value gains of roughly H6 per cent for effective crisis responders and average losses of 
approIimately HE per cent for those responding ineffectively.1–B Bn other words, while other 
factors certainly could have played a role, the introduction of digital and social media is 
associated with a doubling of the impact a crisis can have on a companyxs valuation. These 
long5term, persistent Unancial conse1uences, caused by an erosion of public and investor 
trust, are what proper crisis management is meant to avoid.

Bn times of stress and crisis, people – and companies – often suffer from tunnel vision, 
clouded qudgement and a siege mentality that make it di’cult to assess and respond 
to an emerging situation rationally. Without a clear strategic goal, companies often Und 
themselves consumed with reacting to the latest immediate challenge, rather than focusing 
on where they want to be on the other side of the crisis and how to get there. Bn todayxs 
wired age of 0X5hour TQ news, the internet and social media, allegations – whether real or 
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simply conqecture – can travel the globe in seconds and 1uickly become accepted as fact, 
intensifying this counterproductive tendency. ñaving a carefully considered plan in place – 
both for how to UI the problem itself and how to communicate about it 1uickly and effectively 
with a range of stakeholders – is what allows a company to focus on mitigating the problem 
rather than getting organised to respond.

Bn general, we believe H6 principles should guide any companyxs communications when 
facing a crisisó

4 do no harm9

4 make sure that any public statements are fully vetted and accurate. Bf you do not have 
all of the information yet, say what you can, but only what you know is true9

4 reinforce that the company is taking the situation seriously – and, if possible, 
demonstrate how9

4 avoid speculating about an issue before the relevant facts have been gathered9

4 do not be afraid to acknowledge what you do not know9

4 ensure that key stakeholders hear about the issue – or at least the companyxs 
perspective – from the company directly, not the media or other third parties9

4 be responsive in working with the media, avoiding íno commentx whenever possible. Bf 
it is necessary to refrain from responding directly to the 1uestion asked owing to legal 
or other strategic considerations, there are other options. For eIample, the company 
could focus on reinforcing messages about how it is approaching the issue9

4 be empathic toward those who have been harmed or think they have been harmed – 
they may be the companyxs customers, employees or other stakeholders9

4 emphasise what the company is doing to correct the situation and prevent it from 
happening again9 and

4 accept that íperception is realityx in a crisis and recognise the court of public opinion, 
regardless of who is technically or legally right or wrong or responsible.

A LEGAL‘CJMMONICATIJNS PARTNERSHIP IS CRITICAL

Whatever the nature of the situation, effective crisis management re1uires a balance 
between insulating the company from legal eIposure to minimise liability and preserving 
the companyxs reputation through transparency, cooperation and remediation. These 
sometimes5competing imperatives often put legal and communications advisers at the 
centre of a crisis response and, as such, demand coordination between the two functions. 
Bn many cases, the partnership between legal and communications is the keystone of crisis 
management, supporting all other components of the effort and often largely determining 
whether the companyxs response, as a whole, will meet its obqectives.

When a crisis hits, timely decision5making and agility are critical to success. A crisis, by 
deUnition, leaves very little time for a company to catch up to fast5moving events and build 
the necessary response structure on the éy. That is why it is essential that a company have 
in place a core crisis5response team and crisis protocol that can be activated 1uickly when 
necessary, with key eIecutives and advisers knowing their roles in advance.

This team – consisting at its centre of senior leaders of the legal and communications 
functions, along with eIternal legal and communications advisers – should be agile and 
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empowered to make decisions. The group should take the lead in assessing and monitoring 
the situation and developing a uniUed response strategy. Bt should serve as a convener of 
eIpertise from within the company that is relevant to addressing the particular situation 
and a reporting link between senior company leadership and the legal, communications and 
operational personnel who will eIecute the plan.

The core crisis management team might want to consider bringing other internal voices of 
eIpertise into the fold, as appropriate, to ensure that all necessary information and relevant 
perspectives are considered. :epending on the crisis, this could include representatives from 
operations, compliance, security, human resources, government relations, Unance, facilities 
management, information technology or investor relations. Bt also should invariably include 
a representative from a relevant business unit, proqect or operating location to provide an 
on5the5ground vantage point from where the crisis may be unfolding.

_et, even as input is solicited from others, the central legal–communications partnership 
should play a key role in developing the strategy, managing its implementation, adapting 
the plan in an often dynamic environment and ensuring that the companyxs actions and 
messages in all venues are consistent and aimed in the same direction. This includes, 
for instance, determining what form communications should take for various audiences 
– as in written or verbal, active or reactive – and who should speak with the media, 
all  of which will  vary depending on the issue. Lawyers, in fact, can be powerful and 
compelling eIperts who, working closely with communications eIperts to eIecute outreach 
appropriately and effectively, can help drive more balanced, informed and educated reporting 
on a topic. Regardless of the speciUc approach chosen, however, the legal–communications 
relationship must work seamlessly to give the company its best chance of navigating the 
situation effectively.

CJMMJN PITYALLS: HJW LEGAL STRATEG[ CAN AYYECT CJRPJRATE REPOTATIJN

Vven the most sensible and well5reasoned legal strategy can inadvertently damage a 
companyxs reputation or hinder a companyxs ability to manage its public response to a crisis 
effectively if it does not ade1uately account for public reaction. There are several common 
ways this can happen.

éNJ CJMMENT’: HJW SILENCE CAN CREATE PRJVLEMS

Many lawyersx professional instinct is to divulge as little as possible to the public, both to 
protect legal privileges and conUdentiality and to maintain a strategic information advantage 
over potential adverse parties. While this may be a legally safe position – and may be 
necessary to help ensure a companyxs public response does not get out ahead of the facts 
– this approach involves its own reputational risk.

:eclining to comment may be interpreted as defensive stonewalling, a denial of the gravity of 
the issue or a sign that the company is not in control – potentially intensifying scrutiny from 
the media, government investigators or regulators, investors and others. This perceived lack 
of transparency could also drive a narrative that the company is not being forthcoming or is 
seeking to hide relevant information to protect itself. Bn litigation, arbitration or government 
enforcement, this position basically cedes the éoor to adversariesx allegations – regardless 
of their merit or veracity – allowing them to deUne the narrative among eIternal audiences. 
Bf the company does not speak for itself, others will tell its story, often in a way that disserves 
the company or misrepresents its position.
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Bnstead, communicating a companyxs corporate values, general perspective or commitment 
to better understanding the situation can help build trust with the public and other important 
stakeholders. There are many ways to do this without conceding legal liability or providing 
legally damaging admissions to adversaries. At the same time, it is important to make sure 
that any facts being communicated are accurate. The hasty dissemination of information 
that turns out to be wrong, inconsistent messages or remediation plans that ultimately are 
not pursued undermine the very credibility the company is trying to preserve – and also 
can lead to increased legal liability, government investigations and litigation, greater negative 
publicity, damaged relations with regulators, reduced cooperation credit from enforcement 
o’cials or even charges for obstruction or false statements.

The  issue  of  determining  a  companyxs  early  response  to  a  crisis  also  illustrates 
the importance of legal  counsel  who understand the value of strategically targeted 
communications and stand ready to sign off on messages that will help safeguard the 
companyxs reputation while presenting an acceptable level of risk to the legal strategy. Vven 
as a situation is unfolding and the facts are uncertain, public statements that reinforce that 
the company is taking the matter seriously, working diligently to get to the bottom of it and 
cooperating with any government investigation, if accurate, usually are far better than public 
silence and can allow some breathing room until additional information can be determined 
and shared.

Bn short, responding to a burgeoning crisis with íno commentx does nothing to help assure 
key stakeholders that a company is taking the situation seriously and working to address the 
problem in a responsible way.

PASSING THE VLAME

:eéecting responsibility for a serious issue to others might help minimise legal liability. Bt 
can be an effective courtroom tactic or a means of mitigating criminal or civil enforcement 
penalties through cooperation with government investigators. (ut pointing the Unger at 
others, even when qustiUed by the facts or law, also potentially brings collateral reputational 
damage that must be considered.

For instance, blaming stakeholders such as the companyxs own customers or business 
partners presents an obvious risk to future business. Shifting responsibility to people in these 
groups can be tempting in cases where, for eIample, a customerxs misuse of a product or 
own behaviour, rather than a design or manufacturing defect or the companyxs conduct, 
could have been an alternative cause of damage or inqury. Similarly, companies often 
want to point out where another proqect participantxs mistake led to the problem at hand. 
These arguments might win in litigation or shift the focus of a government investigation, 
but companies should be careful about making these claims publicly. áot only could the 
relationships with the customers or business partners in 1uestion be put in qeopardy, but 
other current or potential customers and partners, and the public more broadly, could come 
to view the company as one that dodges responsibility, prioritises protecting itself over its 
customers or is not a trustworthy business partner.

Publicly foisting responsibility onto employees, especially lower5level staff, can have a similar 
reputational impact. Stakeholders demand accountability at the top when mistakes are 
made or misdeeds are committed, and, when they do not see that, they want to know why. Bn 
some situations, it might be perfectly appropriate to blame rogue employees for misconduct 
they actually committed in contravention of law, company policy or basic good sense. This 
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approach can convey that the wrongdoing was isolated, not directed by senior eIecutives, 
inconsistent with company policy and, if the employees in 1uestion have been terminated, 
eItracted from the company. (ut, particularly in situations where wrongdoing is widespread 
or long5standing, it can eIacerbate the reputational damage and strain credulity to blame 
a small group of lower5ranking employees while senior eIecutives are protected. That is 
likely to raise 1uestions about the companyxs leadership and demonstrate that it does not 
support its employees when the going gets tough and the public spotlight is on. This negative 
perception as an employer, in turn, could encourage employee departures or disclosures, or 
threaten the companyxs future talent pipeline, possibly for years to come.

While others, in fact, might bear or share responsibility for the companyxs issue, blaming them 
publicly is not a risk5free strategy. Companies should consider the impact of such tactics on 
their public reputation before proceeding.

DEN[ING THE JV3IJOS

While some facts of course can be in dispute, particularly in the early stages of a developing 
crisis, legal defences are at times perceived to go beyond the pale by denying what is, or 
seems to the average person, simply obvious. 8bstinate refusals to concede widely accepted 
facts can make a company seem disingenuous and damage public trust. Qigorous denials 
might make sense to preserve a legal position, but companies must understand that, at some 
point, customers, reporters, politicians and other stakeholders might see the companyxs 
posture as senseless, undermining valuable credibility.

At the same time, strategic concessions on issues on which holding out could appear 
indefensible can be an important tool for signalling that the company is open to a reasonable 
and fair resolution of the situation. Bt also can be a sound long5term approach. At some point, 
unavoidable facts are bound to catch up to a strategy based on denial and avoidance.

ALIGNING LEGAL AND CJMMONICATIJNS STRATEGIES IN A CRISIS

The ideal scenario when dealing with an emerging issue or rapidly growing crisis is a tightly 
aligned legal and communications strategy and a crisis management team comprised of 
specialists from each area who know how to work together in close partnership to eIecute 
that strategy. Bt is this type of group, working in conqunction with a companyxs eIecutive 
team and board, that simultaneously can advance a companyxs legal goals and corporate 
reputation, while helping to avoid the generation of new risk and preventing communications 
and legal from inadvertently working at cross purposes.

Some best practices for an e’cient legal–communications crisis management partnership 
includeó

4 establishing a rapid response process and core crisis management team that 
includes representatives from legal and communications, among other relevant 
functions, to help ensure the company can respond 1uickly and robustly to emerging 
developments9

4 sharing information on legal and communications strategies before engagement 
begins so each side of the partnership understands the otherxs obqectives and 
intended results and all relevant perspectives can be considered9

4 1uickly  resolving  potentially  competing  priorities  of  the  legal  strategy  and 
communications approach, but continuing to revisit these priorities as the crisis 
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evolves and new issues arise. To avoid paralysis or uncoordinated action, this re1uires 
clear and e’cient protocols for making decisions and obtaining eIecutive approval 
for strategies and tactics when lawyers, communications professionals and relevant 
business unit leaders cannot reach consensus on how to reconcile inconsistent 
interests9

4 working closely with legal counsel and communications advisers to determine how 
to tell the companyxs story in the most effective manner9

4 gathering and verifying the accuracy of the facts and being disciplined in deciding 
what to disclose, accounting for, among other factors, the legal, reputational and 
business impacts of the release – or non5release – of particular information9

4 ensuring that the organisation offers consistent messages in one voice, not qust 
in public statements, but in comments to the press, legal Ulings, statements to 
courts, enforcement authorities and litigation counterparties and communications 
with customers, business partners, employees and investors9 and

4 maintaining  constant  communication  among  the  crisis  management  team 
throughout the crisis so that new developments can be considered and addressed 
in a coordinated way.

While there is no silver bullet to stopping a crisis, a careful and highly disciplined response 
supported by an integrated legal and communications team can help mitigate – rather than 
eIacerbate – the effect an issue will have on the organisationxs continuing business and 
operations.
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at httpsó!!www.economist.com!business!06H$!67!0$!getting5a5handle5on5a5scandal )last 
visited HH August 060E2. The companies and crises analysed include (Pxs :eepwater 
ñoriZon oil spill )06H629 (raZilian energy giant Petrobrasxs involvement in the Lava Jato 
investigation )06HX29 Qolkswagenxs diesel emissions issues )06HE29 Qaleantxs allegations of 
pharmaceutical price gouging and publishing of inaccurate accounts )06HE29 Wells Fargoxs 
charges of creating millions of fraudulent bank accounts without client consent )06H-29 
;berxs series of issues relating to an alleged company culture of seIism, discrimination and 
harassment, charges of trade secret theft, internal turmoil, and multiple senior eIecutive 
departures and other public missteps )06H—29 V1uifaIxs data security breach impacting HX7 
million clients )06H—29 and ;nited Airlinesxs widely publicised forcible removal of a passenger 
from an overbooked éight )06H—2.
17B Pentland  Analytics!Aon,  Reputation  Risk  in  the  Cyber  Ageó 
The  Bmpact  on  Shareholder  Qalue  )06H$2,  at  H7,  available  at 
www.aon.com!getmedia!0$$0e$b750aa65X—0-5Defa566EafDH—-XD-!Aon5Pentland5Anal
ytics5Reputation5Report506H$56—5H$.pdf•utm'source[aoncom&utm'medium[sto
rypage&utm'campaign[reprisk06H$ )last visited HH August 060E2.
1–B id.

Paul A Holmes paul.holmes@fgsglobal.com
Eric M Wachter eric.wachter@fgsglobal.com
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INTRJDOCTIJN

The substance of this chapter remains as relevant as on the initial date of its publication 
):ecember 060H29 however, we must acknowledge that the landscape and the tone of the 
conversation around environmental, social and governance )VSG2 criteria have changed 
during the past couple of years.1]B

:espite the ongoing global trend towards adoption of sustainability as part of the corporate 
strategy, the ;nited States has eIperienced polarisation on the topic. Although many 
;S5based corporations and investors have been at the forefront of VSG integration, a 
counter5narrative has emerged, fuelled by political and ideological divisions.12B Some view 
VSG as a politically driven agenda, 1uestioning its merits and its inéuence on business and 
investment practices. This divide has played out in the media, among regulators, in state 
legislatures and in public discourse.14B

The regulatory space has also seen movement9 for eIample, in January 0607, the Vuropean 
;nion adopted the Corporate Sustainability Reporting :irective ):irective )V;2 0600!0X-X 
)CSR:22, re1uiring companies operating in the V; to submit annual sustainability reports 
alongside Unancial statements. This directive aimed to enhance reporting has been updated 
in 060E to simplify reporting re1uirements and reduce the regulatory burden. Bn the 
;nited States, the Securities and VIchange Commission )SVC2 o’cially adopted its climate 
disclosure rules in March 060X, with the goal of standardising climate5related disclosure for 
investors. ñowever, the rules have faced numerous legal challenges and are currently on 
hold pending litigation, casting signiUcant doubt on their future.

Bn MeIico, two key non5binding instruments )soft law2 have been introducedó the Sustainable 
TaIonomy of MeIico, launched by the federal government in March 0607 to promote 
sustainable investments and to prevent greenwashing, and the Standards of :isclosure 
of Sustainable Bnformation )the áBS H and 02, issued in May 060X by the MeIican Council 
of Financial and Sustainability Standards, which are generally based on the Bnternational 
Financial Reporting Standards )BFRS2 SH and S0, and provide guidelines for companies in 
MeIico to report sustainability5related information, in congruence with eIisting Unancial 
reporting and disclosure re1uirements. From a hard law perspective, the Securities Market 
Law was amended in :ecember 0607 to include an obligation of the Ministry of Finance 
and Public Credit )SñCP2 to issue )with the prior opinion of the Securities and (anking 
Commission and the Central  (ank2 a secondary regulation applicable to all  market 
participants regarding sustainable development, as well as to strengthen gender e1uity. 
Moreover, MeIican Unancial authorities have been working during the last H0 months 
with market participants on this secondary regulation, but it has not been issued to date. 
Finally, effective January 060E, the áational Securities and (anking Commission )Cá(Q2 
introduced a binding obligation for issuers of securities to Ule annual sustainability reports. 
These reports must align with the BFRS SH and S0, which focus on the disclosure of 
sustainability5related risks and opportunities.

:espite the challenges, the prevailing sentiment leans towards broader VSG integration )or 
sustainability integration, to use a less politically charged term2, driven by market forces, 
stakeholder demand and, when done properly, the value of adopting sustainability criteria as 
part of the companyxs business strategy.

Crisis mode: have your ESG team on speed dial VIplore on LL

https://latinlawyer.com/guide/the-guide-corporate-crisis-management/sixth-edition/article/crisis-mode-have-your-esg-team-speed-dial?utm_source=LL&utm_medium=pdf&utm_campaign=The+Guide+to+Corporate+Crisis+Management+-+Sixth+Edition


RETURN TO CJNTENTS  RETURN TO SOMMAR[

VSG remains a discipline under construction subqect to a dialectical eIercise that should 
help reUne its scope and value. (eyond any evolution that the term VSG and its approach 
may undergo, the demand for companies to adopt a sustainability approach that considers 
various stakeholder groups in their management model will not be short5lived.

HJW IS ESG RELE3ANT IN A CRISISK

_ou are enqoying a long family trip abroad and, while sipping an ice5cold beer, you receive an 
uneIpected calló your house is on Ure] The marshal conUrms that the Ure is contained and will 
soon be eItinguished but the cause is unknown. The scariest part may be over, but you have a 
long list of people to contact, including the police department, the homeownersx association, 
your affected neighbours, insurance company, debris removal company, general contractor, 
etc. Bt would be great if you could reach out to a resourceful eIpert who could engage with 
all those stakeholders on your behalf, anticipate what their needs or demands would be and 
provide support during the process of restoring your house. _ou would love to have such a 
person on speed dial in your smartphone. Well, there is both good and bad news. (ad Urstó 
such a person does not eIist. The good newsó there may be an e1uivalent in the corporate 
world when you are facing a crisis, and that is your companyxs VSG or corporate sustainability 
team.

Bf your VSG team has been taking care of business, they will not only have the material risks 
properly mapped, prioritised and evaluated, but also concrete initiatives to mitigate those 
risks and to remediate the potential impact when a crisis hits. Moreover, this team should 
have a thorough mapping and understanding of your companyxs stakeholders, including 
those affected by the crisis at hand. Bf that is the case, it is likely that you have not only an 
open channel of communication with your stakeholders but also a certain level of trust and 
credibility built before the crisis, which will be tremendously valuable in this conteIt.

Such a head start will allow your company to move 1uickly from crisis mode to business 
continuity mode and, eventually, to business as usual. This is yet another reason for you to 
íkick the tiresx and make sure your company is looking at VSG with the appropriate level of 
attention. Bf that is not the case, you probably want to open or revisit the conversation.16B, 15B

Prioritisation of VSG initiatives is not only one of the hallmarks of forward5thinking 
management but is also increasingly important for effectively responding to crises. Bn light 
of its importance in establishing an organisationxs resilience in mitigating the risks of crises, 
embarking on the qourney of adopting VSG as a management tool is one of the most 
important steps your organisation can take to protect and create value in a volatile, compleI 
and fast5paced business environment. This chapter provides a few ideas you may Und useful 
in developing a solid VSG approach to management – especially if you are early in the qourney.

HJW ARE THINGS LJJ9ING NJW IN LATIN AMERICAK A SOR3E[ JY MOLTILATINAS

Bn previous versions of this chapter, we included subsections to respond to 1uestions such 
asó

4 Bs VSG right for my company•

4 Bs this the right time for us )to adopt it2•

4 Where should my company start•

4 What is the role of the board of directors regarding VSG•

4 Who should coordinate the VSG efforts•
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Bn the second half of 060E, we believe that we might be past those 1uestions. Bnstead, we 
thought that providing an overview of how things are looking in Latin America regarding 
VSG!corporate sustainability adoption would be more interesting to our readers.

Therefore, we identiUed 06 multilatinas17Band analysed their F_060X annual reports and other 
disclosure documents. These are some insights derived from that eIerciseó

4 All 06 of the companies eIplicitly reference VSG or sustainability in their disclosure 
documents, reéecting the mainstreaming of these concepts in Latin Americaxs largest 
companies.1–B Moreover, sustainability is increasingly integrated into core business 
strategy, moving beyond isolated CSR appendices.

4 (oard5level oversight of VSG is growing but unevenó about -E per cent of companies 
have established dedicated sustainability or VSG committees, most common in 
Unancial institutions and heavy industry, while others assign oversight to audit or 
eIecutive committees. This trend is strongest in sectors facing greater regulatory and 
stakeholder scrutiny.18B

4 VIecutive accountability for VSG is converging across the region. áinety5Uve per cent 
of companies have a clearly deUned C5suite or senior eIecutive role responsible for 
VSG, signalling that sustainability is now seen as integral to risk management and 
value creation, not qust reputation. Financial institutions often embed VSG in risk and 
compliance, while industrials link it to institutional relations or innovation.

4 Bntegration trends indicate a maturing VSG governance landscape. Companies with 
board5level VSG committees are more likely to tie eIecutive compensation to VSG 
‘PBs and assign committees responsibility for climate risk, biodiversity and supply 
chain due diligence. Cross5functional management forums are emerging as best 
practice to embed VSG in capital allocation and M&A.

4 Regulatory alignment is driving reporting sophistication. (raZilian and Colombian 
Urms, subqect to more prescriptive regimes and inéuenced by V; standards, provide 
the most granular VSG metrics and forward5looking targets. MeIican companies 
are moving toward more 1uantitative ‘PBs in anticipation of evolving regulations, 
including recently issued sustainability information standards )áBS2.

4 Sector5speciUc patternsó eItractive and energy companies lead in climate risk 
reporting9 Unancial institutions outclass in social and governance areas but lag on 
environmental metrics9 consumer and e5commerce Urms focus on circular economy 
and ethical supply chains.

8verall, the 060X reporting cycle conUrms that VSG governance in multilatinas is transitioning 
from a narrative5driven disclosure eIercise to a structured, performance5oriented discipline 
anchored in board oversight and eIecutive accountability. áonetheless, inconsistencies in 
committee adoption, metric standardisation and forward5looking risk analysis illustrate an 
uneven maturity curve, offering benchmarks for companies seeking to align with emerging 
global best practices and investor eIpectations.

WHAT IS THE RJLE JY THE LEGAL YONCTIJN IN ESGK

Brrespective of which function leads and coordinates the VSG efforts within a company, 
the role of the legal and compliance team is fundamental.1QB An VSG programme without 
a compliance element )including ethics2 would be grossly incomplete and ineffective. 
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Moreover, VSG is a management tool and there is no good management without sound 
corporate governance – and the legal function is primarily responsible for the set5up and 
revision of governance systems.1]0B

The importance of the legal  function comes from its eIpertise and methodologies. 
Regarding the eIpertise, there is no 1uestion that the three pillars of VSG )environmental, 
social and governance2 re1uire legal advice, which goes from identifying which laws and 
regulations apply to the business, to monitoring and reporting ade1uate compliance of such 
rules, as well as activating available remedies in the case of a breach. Methodologies used by 
the legal function )and, more speciUcally, by the compliance team2 involve risk assessment, 
policies and procedures, monitoring systems, whistle5blower procedures, investigations, 
reports, disclosure, etc. All these tasks are also part – although not all – of an VSG 
management process.

With respect to the work re1uired from the legal function in connection with VSG, for 
simplicity purposes, there are four broad categoriesó advisory9 transactional9 investigations 
and engagement with authorities9 and dispute resolution.

Advisory work means supporting the board of directors,  committees and corporate 
eIecutives in fulUlling their duties in connection with legal risk management on VSG matters9 
for eIample, legal counsel should identify and prioritise those laws, rules and regulations that 
are critical to the companyxs operation and advise the board and top management regarding 
the observance of these provisions. Bt provides reports and follows up on legal issues relating 
to VSG. Additionally, using an íVSG lensx, legal counsel may deUne ex ante policies and criteria 
for the selection of viable commercial partners )e.g., suppliers, distributors, vendors2 and 
merger and ac1uisition )M&A2 targets, to prevent VSG mishaps resulting in legal liabilities 
and reputational harm.

Transactional work re1uires adopting an VSG perspective in the process of structuring, 
analysing, negotiating and implementing a deal, whether it is an M&A transaction, a strategic 
alliance, a credit facility or the issuance of a bond, to name a few. Bn other words, legal counsel 
should identify and perform due diligence to assess the main VSG5related risks )and the 
key opportunities2 in a transaction9 for eIample, assessing whether a certain M&A target in 
the agribusiness has suitable policies and procedures to prevent, identify and sanction child 
labour, whether in its direct operations or its value chain.1]]B Bnformation obtained through 
due diligence will then inform the drafting of representations and warranties, as well as 
indemniUcation provisions, to allocate risks between sellers and buyers, as agreed between 
the parties.

Bnvestigations and engagement with authorities re1uire a legal team that coordinates or 
manages )along with eIternal counsel, in many cases2 internal or regulatory investigations 
in connection with a potential breach of VSG matters and engages with regulators and 
government agencies on those matters9 for eIample, the legal team should coordinate 
internal investigations regarding alleged corruption of public o’cials or seIual harassment 
accusations by one of its employees. Bf appropriate, legal counsel cooperates with the 
authorities and implements remedies.

:ispute resolution involves representing the companyxs interests in litigation or arbitration 
procedures regarding potential violation of VSG5related obligations or duties by the company, 
its o’cers, employees or third parties )e.g., suppliers, distributors, vendors, qoint venture 
partners, predecessors2, as well as the proper allocation of liability9 for eIample, advising 
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the buyer of a company in Uling a lawsuit against a seller who disregarded its obligations to 
prevent health risks in its industrial units, resulting in ill employees and liability for the new 
employer.

Bn5house lawyers are risk managers by trade. They routinely unearth, assess, prevent and 
mitigate legal risks, which are a subset of business risks. They add value by contributing to 
business continuity, reduce uncertainty and volatility of earnings, and support corporate risk 
prevention by providing legal road maps as input for business decision processes. Lawyers 
are eIperts in responding to crises and making rapid assessments to minimise negative 
conse1uences. Although their eIpertise is focused on legal risk management, their skills are 
valuable for managing other types of risks.

SHJOLD JOR CJMPLIANCE TEAM TA9E J3ER THE CJMPAN[’S ESG PRJCESSK

As eIplained above,  the functional  eIpertise,  skills  and methodologies used by the 
compliance department are valuable tools for a solid VSG process. The work of a compliance 
team is not only a critical input to the VSG process but should also provide methodological 
support to a nascent VSG task force9 however, that does not mean that compliance 
departments should always be the natural choice for taking over the entire VSG process.

There are relevant similarities and also notable differences in the work performed by the 
compliance function and the work entrusted to an VSG leader and coordinator. Among the 
similarities areó

4 both are risk management processes9

4 both re1uire a system of their own, supported by policies and procedures, training, 
controls, measurements, reporting and monitoring9 and

4 both assess the conformity between actual and eIpected behaviours.

áevertheless, there are also signiUcant differences that should not be overlooked9 for 
eIampleó

4 compliance is restricted to legal and regulatory risk, whereas VSG assesses risks in a 
broader sense )e.g., operational, Unancial, reputational291]2B

4 compliance focuses on current duties and obligations but VSG analyses both actual 
and foreseeable risk )i.e., emerging issues that may represent a risk in the future, 
based on certain data points or parameters29 and

4 compliance re1uires legal and regulatory eIperts, and VSG re1uires eIperts from 
multiple disciplines.

Therefore, compliance functions are not always e1uipped and ready to take over the 
responsibility for coordinating the entire VSG process. There may be certain industries 
)especially those that are heavily regulated2 where the overlap of the legal and compliance 
work and the work carried out by the VSG team may be signiUcant and, therefore, considering 
such evolution may be logical.

(y the same token, the VSG lead should not take over or replace the legal and regulatory 
element of the compliance function, as the process is to be led by lawyers. Regardless of 
the decision about who to entrust with leading and integrating the VSG process, companies 
should be mindful of two guiding principlesó
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4 leverage on eIisting structures, processes and skills, such as those eIisting in the 
compliance function9 and

4 avoiding redundancy, duplicity of roles and, especially, isolated efforts or conéicting 
outputs. Given its compleIity and multidisciplinary scope, breaking down silos and 
achieving effective collaboration are essential for a strong VSG approach.

Bn the past couple of years, the debate over whether compliance should lead VSG efforts has 
evolved as VSG regulation and eIpectations have matured. While some early commentators, 
such as Michael Qolkov )Qolkov Law Group2, cautioned against overburdening compliance 
o’cers with VSG ownership, and others, like :avid Curran )Paul Weiss2, saw compliance as 
the natural home for VSG, the prevailing view in 060E is that VSG re1uires a cross5functional 
approach.

Compliance plays a critical role in ensuring regulatory adherence, managing risk, and 
preventing greenwashing, but ultimate responsibility for VSG strategy and performance 
typically resides with a dedicated VSG or sustainability function, supported by legal, Unance 
and compliance teams. This collaborative model reéects the compleIity and strategic 
importance of VSG in todayxs regulatory and business environment.

CJNCLOSIJNS

The visibility of corporate sustainability has waned in the headlines of business news, yet a 
broad range of stakeholders – including investors, regulators, employees, consumers and 
business partners –continues to eIpect companies to proactively manage sustainability 
)formerly referred to as VSG2 issues relevant to their business and supply chain. While 
the term íVSGx has become politicised in some qurisdictions, the underlying principles of 
sustainability, risk management and stakeholder engagement remain central to long5term 
business resilience and value creation.

What was once considered a niche concern has evolved into an established corporate 
discipline, though the pace and depth of adoption still vary by region and industry. :espite 
some backlash, the global trend toward integrating sustainability into core business strategy 
appears to be a persistent force, and Latin America is not the eIception.

(ased on our analysis of 06 leading multilatinas" 060X annual reports, sustainability is 
now a core part of their corporate strategy and governance. A signiUcant maqority of 
these companies have a dedicated C5suite or senior eIecutive responsible for sustainability, 
demonstrating its importance for risk management and value creation. While board5level 
oversight is growing, it remains uneven, with about -E per cent of the companies establishing 
dedicated sustainability  committees.  8ur analysis also shows that  companies with 
board5level VSG committees are more likely to tie eIecutive compensation to sustainability 
key performance indicators )‘PBs2 and address issues like climate risk and supply chain due 
diligence. 8verall, the Undings indicate a shift from simple, narrative5based reporting to a 
more structured, performance5oriented discipline.

There is no universal blueprint for which corporate function should coordinate sustainability 
efforts9  the  optimal  structure  depends  on  the  companyxs  sector,  business  model, 
management culture and maturity. áevertheless, the legal and compliance function remains 
fundamental, as effective sustainability management is inseparable from sound governance 
and regulatory compliance.
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While  compliance  teams  bring  valuable  risk5management  eIpertise,  they  may  not 
always be e1uipped to lead the entire sustainability process, given its multidisciplinary 
nature. Conversely, sustainability leads should not subsume the legal and regulatory 
responsibilities of compliance. A collaborative approach –leveraging eIisting structures, 
avoiding duplication and fostering cross5functional cooperation – is essential.

Bn5house lawyers, as risk managers, play a critical role in crisis response and in minimising 
negative impacts. Their skills, while rooted in legal risk, are increasingly relevant for broader 
sustainability challenges.

;ltimately, integrating sustainability into management practices is now considered a vital 
component of robust corporate strategy and a necessary step for organisations seeking to 
protect and create value in a volatile, compleI and fast5paced environment. When a crisis 
arises, a well5established sustainability process enables a company to transition swiftly from 
crisis mode to business continuity and, eventually, to business as usual. áow more than ever, 
companies should ensure their sustainability teams are empowered and ready to act.

ENDNJTES
1]B The term VSG )environmental, social and governance2 is used in this chapter as it was a 
commonly used framework at the time of writing of its original version )late 060H2. ñowever, 
the more precise and less politicised term that is now being adopted in both legislation 
and corporate structures is corporate sustainability or derivations thereof. For convenience, 
references to VSG have been maintained in most cases.
12B The movement against VSG criteria in the ;nited States has garnered attention due to 
criticisms from notable business personalities, while some of the most visible proponents 
of VSG have toned down or are less vocal about their support for this movement. The ;S 
federal administration under President Trump has also been a vocal critic of VSG. They have 
taken concrete steps to oppose these criteria, including ordering public funds )like pension 
funds2 to prioritise proUts over VSG initiatives and issuing eIecutive orders to bar government 
agencies from basing hiring decisions on diversity and inclusion ):&B2 criteria.
14B The anti5VSG sentiment has also translated into legislative actions in some ;S states, 
in addition to the ones taken by the federal government. For eIample, a bill )ñ.(. 72 was 
approved in Florida in May 0607, forbidding managers of pension funds and government 
agencies within the state of Florida to base investment decisions on VSG factors.
16B VIplaining the  value of  an VSG approach to  management  eIceeds the scope of 
this chapter. For a clear eIplanation, see Witold ñenisZ, Tim ‘oller and Robin áuttall, 
íFive ways that VSG creates valuex, Mc‘insey, áovember 06HD )available online2. The 
Uve ways mentioned in this article are )H2 top5line growth, by tapping into new markets 
and eIpanding into eIisting ones, )02 cost reductions by limiting the rise of operating 
eIpenses and increasing e’ciency, )72 ease regulatory pressure by reducing regulatory and 
legal interventions, )X2 uplift employee productivity by attracting, retaining and motivating 
high51uality individuals, and )E2 enhance investment returns by allocating capital to more 
promising and sustainable opportunities.
15B For a large portion of companies, corporate sustainability is still relevant as a tool for 
the creation of long5term value. For a detailed analysis, see Morgan Stanley Bnstitute for 
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Sustainable Bnvesting, íSustainable Signalsó Corporates 060Ex, Morgan Stanley, June 060E 
)available online2.
17B For the purposes of this chapter, ímultilatinasx are those companies with Latin American 
roots that have eIpanded their operations to other countries, fre1uently beyond Latin 
America, and are trendsetters in the region within their respective industries.
1–B íSustainabilityx remains the dominant and most visible term in multilatinasx annual reports, 
while íVSGx is prevalent but more often used in speciUc governance or risk conteIts. The two 
terms fre1uently appear together, but ísustainabilityx is more likely to headline the companyxs 
public narrative.
18B The board of directors is ultimately accountable for the VSG process. Risk oversight is a 
statutory duty of the board of directors in many qurisdictions. Therefore, if VSG is a process 
for managing material risks )and identifying opportunities2 in respect of VSG matters, and is 
purported to cover material risks, the board of directors should oversee the VSG process of 
the company.
1QB Although we recognise that, for the purposes of preserving independence, certain 
companies separate the compliance function from the legal function, in this chapter, all 
references to the legal team will assume compliance is part of it, unless the conteIt re1uires 
otherwise.
1]0B 8n a similar note, Michael Qolkov, chief eIecutive of The Qolkov Law Group, opines íVSG 
is not a threat to compliance9 it is an opportunity. CC8s úchief compliance o’cersã cannot 
be shy when it comes to VSG. CC8s have to embrace the VSG initiative, ensure a seat at 
the table, and wait for opportunities to advance the compliance function as a part of the 
(ig çGç portion of VSG, that is, Corporate Governancex, Corruption, Crime & Compliance blog, 
September 060H )available online2.
1]]B For an interesting perspective of the role of VSG in M&A transactions, Jeremy ‘utner, et 
al., íñow VSG Matters are Bnéuencing M&A :ue :iligence Trendsx, Sullivan & Cromwell, LLP, 
June 0600 )available online2.
1]2B Bn addition to incorporating a legal and regulatory element, VSG also covers desirable 
standards or eIpected behaviours that are demanded and enforced through market 
and non5legal mechanisms )e.g., walkouts, standoffs, boycotts, íbuycottsx, social media 
campaigns, etc.2.
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Bn the Urst half of 060E, activists launched H0D campaigns worldwide, representing a H0 
per cent decline from the record pace of ñH 060X but broadly consistent with the nine5year 
average of H06 campaigns. Bn terms of obqectives, demands for board change remained the 
leading focus of activists, appearing in X7 per cent of campaigns, followed by M&A5related 
activism at 77 per cent, and operational and strategic campaigns at 0E per cent.1]B

Few corporate events test a companyxs board and management like the appearance of 
an activist investor. An activist campaign, as with many crises, often arises uneIpectedly, 
unfolds swiftly and can lead to dire conse1uences, including threatening a companyxs very 
eIistence. Vvery step a company takes can be fraught with implications. ñow management 
and the board respond to an activistxs demands – from public statements to private 
boardroom strategy sessions – may well determine their companyxs future and deUne their 
legacy.

8nce a phenomenon contained to the ;nited States, shareholder activism continues to 
eIpand across the globe. :uring 060X, companies outside the ;nited States constituted 
approIimately E7 per cent of the known activist targets, compared to 7H per cent, at its lowest 
in the last decade in 06HE.12B Bn ñH 060E, Japan was the most active non5;S qurisdiction, 
representing EX per cent of all shareholder activism outside the ;S. This concentration 
appears to reéect the continued impact of governance reforms in Japan, which have 
created fertile ground for activist campaigns, although the rate of campaign success 
remains miIed.14B :espite activism activity in Vurope remaining subdued as compared to 
historical trends, it increased X6 per cent from zH to z0 of 060E. Levels of activism in Latin 
America remain lower by comparison, yet recent campaigns illustrate how even a handful 
of cases can shape governance standards and responses and regulatory oversight across 
the region. (ecause companies in Latin America are not immune from this phenomenon or 
the changing landscape in investor relations that drives it, their boards of directors should 
re5evaluate traditional approaches to responding to shareholder initiatives and shareholder 
relations models more generally. Companies can draw instructive lessons from the way 
that ;S companies have faced activist campaigns, as well as from the approaches to 
anticipating and responding to potential shareholder activism threats arising out of the 
current macroeconomic uncertainties, the growing presence of institutional investors )most 
notably pension funds2, as well as from other important changes in the activism landscape, 
such as changes in the relevance of environmental, social and governance )VSG2 matters. 
Their use of crisis management tactics, in particular, can provide a helpful starting point for 
anticipating and effectively managing the changing landscape of shareholder initiatives that 
has signiUcant potential to grow in Latin America.

ONIXOE CHALLENGES JY SHAREHJLDER ACTI3ISM

(roadly, shareholder activism is the practice of purchasing an issuerxs shares with the 
primary intention of inéuencing corporate strategy or governance. Activists generally focus 
on companies with vulnerabilities, including poor Unancial performance, perceived board 
entrenchment, corporate governance practices that are not aligned with current best 
practices and a lack of responsiveness to shareholders.

A key reason why shareholder activism can be so challenging is that, like many high5stakes 
games, it is often unpredictable. Activistsx obqectives vary. Most demand more proUtable 
operations, which may take the form of a proposal to divest or separate divisions. Some 
activists may insist on a change in governance, such as attacks on individual directors based 
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on personal characteristics, which have been facilitated by recent ;S universal proIy rules. 
More drastically, they may seek a sale or merger of the company.

:espite changes in the VSG environment, as discussed in more detail below, some activists 
continue to pursue VSG initiatives, which also continue to have a role in the considerations 
and public discourse of the wide variety of investors participating actively in activist 
campaigns.

Activists tend to be strong personalities with uni1ue brands of strategies and techni1ues. 
Some take a less hostile approach and aim to drive change through private dialogue with 
management. 8thers tend to make more noise. They initiate high5proUle public campaigns 
)including personal attacks on directors and management2 designed to put pressure on 
boards. They may launch a proIy contest, seeking to elect directors,16B or force speciUc 
actions. Threatening or Uling litigation to challenge board actions is another option in their 
toolkit. 8ccasionally, they make an offer for the entire company.

Their playbooks can also be inéuenced by the siZe of their funds, their level of eIpertise as 
an activist and their ability to attract support from institutional investors and pension funds. 
8ther factors can include the fundxs position in its fundraising cycle, its historical Unancial 
performance and the timing for limited partners to redeem their capital.

Bn all these scenarios, a companyxs board, management and advisers must attempt to 
anticipate the activistxs neIt move.

JVSTACLES TJ SHAREHJLDER ACTI3ISM IN LATIN AMERICA

8f course, the corporate environment in Latin America differs from that of the ;nited 
States, where shareholder activism had its most signiUcant early development. Governance 
and disclosure regimes in the region vary by country. 8ne key difference that many Latin 
American companies share is that they are controlled by shareholder blocks centred around 
families or other a’liations, a dynamic that can make an activist campaign less likely to 
succeed.

Bn addition, the shareholders of Latin American companies generally tend to eIercise more 
direct control over boards of directors and their decisions. As a result, shareholders of 
Latin American companies seeking change can turn to eIisting corporate mechanisms to 
inéuence the board in ways that may not be available in the ;nited States, without resorting 
to activist tactics. Bn some Latin American qurisdictions, for eIample, shareholders holding 
as little as E per cent of a companyxs share capital may be allowed to call a special meeting, 
giving minority holders a plausible avenue to seek governance change.

Another key difference is that, historically, corporate governance matters in Latin America 
have been less subqect to litigation, perhaps in part because courts are not as specialised 
as courts in the ;nited States )most notably the :elaware courts2 and generally take 
longer to resolve disputes. Bn addition, in part as a response to this phenomenon, corporate 
governance disputes in Latin America are increasingly subqect to arbitration proceedings, 
which are normally conUdential, resulting in uncertain outcomes to the general public with 
limited details available on the dispute and outcomes.

Another difference is that Latin American securities markets operate with less li1uidity, which 
reduces the appetite of activists who may struggle to sell shares they amass. Finally, Latin 
America is a compleI patchwork of markets of different siZes and laws re1uiring potential 
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activists to develop speciUc knowledge about a targetxs market. MeIico is very different from 
Colombia, which is very different from Argentina, and so on.

SHAREHJLDER ACTI3ISM AND MINJRIT[ SHAREHJLDER DISPOTES IN LATIN AMERICA

The development of shareholder activism in Latin America has not been as steady nor has it 
been growing as it has in other regions. Total numbers of campaigns in Latin America remain 
relatively low, particularly when compared with other regions. ñowever, given the continued 
presence of shareholder activism, and the increase in cases of minority shareholder disputes 
that also signiUcantly affect the environment in which activists operate, directors of Latin 
American companies should not be complacent or feel insulated from this phenomenon.

8ne of the earliest eIamples of activists targeting a Latin American company is Cartica 
Capitalxs attempt to thwart Chilexs Corp(anca SAxs ;SY7.— billion merger with (raZilxs Btaà 
;nibanco ñolding SA in 06HX. Cartica, a ;S investment Urm, took the aggressive step of Uling 
litigation in the ;nited States to stop the merger. Bn 06H$, MeIicoxs Grupo Aeroportuario del 
Sureste, an airport operator, was challenged by Standard Life Aberdeen, one of the worldxs 
largest asset managers, which sought to eliminate the companyxs two tiers of stock by calling 
an eItraordinary shareholdersx meeting.

Another well5reported eIample of activist5like tactics came in 06H—, when GWB Asset 
Management  began building a  stake in  (raZilian construction company GaUsa and 
eventually, in early 06HD, its ownership of the company eIceeded E6 per cent of the 
companyxs shares.  GWB carried out several  changes in the company with a view to 
reducing costs, which included, among other things, changing the head1uarters and senior 
management )including the CV82 and laying off half the companyxs employees. The 
measures were not very well received by the market and GaUsa, which was reéected in 
meaningful share price declines, and GWB eventually sold the maqority of its stake in the 
company in February 06HD.

Bn August 0606, (raZilxs Bnstitute of Shareholder Activism and Governance )B(RASG2 brought 
a claim in S%o Paulo courts on behalf of minority shareholders of LinI, a provider of retail 
management software in (raZil, against LinIxs controlling shareholders to challenge the 
terms of the approved merger of LinI with Stone )a provider of Unancial technology solutions 
that debuted on áasda1 in 06H$2. 8n H— áovember 0606, EE per cent of LinI shareholders 
approved the merger with Stone )after an increase by Stone of the consideration for the 
merger a couple of days before the general shareholdersx meeting2.

The involvement of B(RASG may also indicate a meaningful change in the corporate 
landscape in which parties pursuing activist campaigns, at least in (raZil. According to its 
website, B(RASG was created to ídefend minority investors in the (raZilian capital marketsx. 
Vven though the Bnstitute was created several years ago, in 0606 it became more active in 
representing minority shareholders in disputes in (raZil, which may point to an increased 
focus on activist campaigns in the future. Bn recent years, B(RASG has taken a more active 
role in representing minority shareholder interests )including in connection with PwCxs 
involvement in the Americanas SA bankruptcy procedure2.

Although the activists and minority shareholders in these campaigns were not able to 
achieve their goals entirely, other campaigns in Latin America have had more success. Bn 
06HD, the CV8 of (raZilian healthcare management company zualicorp SA stepped down 
under pressure from (raZilxs /P Long5(iased FBM fund. Bn z7 0607, minority shareholders of 
Westwing ComNrcio Qareqista SA started an activist campaign from the companyxs largest 

Crisis management as a tool for approaching shareholder
activism VIplore on LL

https://latinlawyer.com/guide/the-guide-corporate-crisis-management/sixth-edition/article/crisis-management-tool-approaching-shareholder-activism?utm_source=LL&utm_medium=pdf&utm_campaign=The+Guide+to+Corporate+Crisis+Management+-+Sixth+Edition


RETURN TO CJNTENTS  RETURN TO SOMMAR[

new shareholder, WáT Asset Management, which included proposing an amendment to the 
companyxs by5laws that would result in the number of votes cast by a shareholder being 
capped at HE per cent of the companyxs shares )with the obqective of preventing hostile 
takeovers2. Although the minority shareholders were unable to approve the amendment, they 
successfully managed to elect two of the Uve board members, defeating WáTxs board slate 
proposal.

Bn addition, though less s1uarely eIamples of shareholder activism, minority shareholders 
in companies such as state5owned (raZilian company PetrobrOs, mining company Qale 
and telecommunications company 8i SA have brought legal claims against maqority 
shareholders between 0606 and 0607. Minority shareholders of Americanas SA also brought 
legal claims against company management in 0607.

More recently, in May 060X, a court in S%o Paulo ordered áovonor )formerly 8debrecht2, 
as (raskemxs controlling shareholder, to pay more than $ billion (raZilian reais to (raskem 
for improperly allocating corruption5related liabilities to (raskem. The lawsuit, brought by 
minority shareholders, was reportedly the Urst that led to a damages award for abuse of 
controlling power.15B Although the decision was overturned on appeal in :ecember 060X, 
and is now pending before (raZilxs superior courts, it nonetheless reéects a growing qudicial 
willingness to hold controlling shareholders accountable and to impose signiUcant monetary 
penalties.17B This case highlights increasing risks of litigation and the eIercise by minority 
shareholders of rights available under (raZilian corporate law.

(raZilian regulators have also shown a greater readiness to intervene in M&A transactions 
at the re1uest of minority shareholders. Bn mid5060E, the (raZilian Securities Commission 
)CQM2 twice suspended (RFxs shareholder meetings to vote on its proposed merger with 
Marfrig after minority shareholders argued that the process was tainted by conéicts of 
interest and inade1uate disclosure. Their complaints centred on Marfrigxs dual role as (RFxs 
largest shareholder and transaction counterparty, and on the alleged lack of su’cient 
information regarding valuation assumptions and the eIchange ratio. The CQM determined 
that the materials were inade1uate for an informed vote and re1uired eIpanded disclosure 
before the meetings could proceed.1–B

Taken together, these cases show that, while shareholder activism in Latin America remains 
less prevalent than in the ;S, Vurope and Asia, together it and other cases of minority 
shareholders asserting their rights are becoming more prominent and, in some cases, 
effective. (oards and controlling shareholders are now facing tangible challenges that 
may re1uire private negotiations, litigation and interactions with regulatory authorities for 
resolution. The regionxs traditionally insular governance model is shifting toward a more 
adversarial one, underscoring the need for management and boards to anticipate investor 
concerns proactively.

RJLE JY INSTITOTIJNAL SHAREHJLDERS IN LATIN AMERICA

Another important trend that may portend increases in activist activity is the increasing 
concentration, professionalisation and assertiveness of institutional investors. Bn any activist 
campaign, the role of institutional investors is often an inéuential role owing to the fact that 
activists will court them for their support. (efore a campaign emerges, a companyxs board 
and management must draw up a plan to identify, analyse and communicate with its largest 
and most vocal shareholders.

Crisis management as a tool for approaching shareholder
activism VIplore on LL

https://latinlawyer.com/guide/the-guide-corporate-crisis-management/sixth-edition/article/crisis-management-tool-approaching-shareholder-activism?utm_source=LL&utm_medium=pdf&utm_campaign=The+Guide+to+Corporate+Crisis+Management+-+Sixth+Edition


RETURN TO CJNTENTS  RETURN TO SOMMAR[

Most activists hold only a small stake in target companies and rely on the support of 
large institutional investors to gain traction in their campaigns. As retail ownership of 
public companies declines and institutional ownership increases, activists can rapidly garner 
support from other shareholders with less engagement and lower costs. Bn addition, activists 
may also enlist increased support from institutions owing to a shift in investment philosophyó 
many retail investors are moving away from active investment strategies and relying more 
on passive holdings, such as indeI funds, leaving activists with more concentrated holdings.

BndeI funds are increasingly investing in Latin American companies, reéecting the broader 
trend of investors seeking more eIposure to emerging markets during the past decade. 
Bn addition, many countries in the region have a pension system comprised of privately 
managed pension funds for both private and public sector employees. These funds represent 
the largest and most predominant types of minority investors and have the potential to play 
a role similar to that of institutional investors in the ;nited States. Although these funds 
have historically weighted their funds heavily )if not eIclusively2 towards government bonds, 
these funds have eIpanded their investment proUle during the past decade to include e1uity 
securities. As these domestic institutional investors gain eIperience and inéuence, they may 
be increasingly positioned to amplify or even initiate activist5style engagements in Latin 
America and abroad.18B

ESG AGENDA IN ONITED STATES AND LATIN AMERICA AND THE CJNSEXOENCES YJR 
ACTI3ISM

Bn recent years, VSG issues have resulted in signiUcant conse1uences for companies around 
the globe, such as top management replacement and certain investors voting against the 
re5election of directors who failed to make headway on a range of issues, from environmental 
goals and corporate strategy to board diversity, among other things. As an eIample, in 
June 060H, Vngine áo. H, an investment Urm holding only 6.60 per cent of VIIon Mobilxs 
shares, launched a proIy contest against VIIon to push for the reduction of VIIonxs carbon 
footprint. The campaign resulted in Uve of H0 board seats turning over9 however, Vngine áo. 
H announced in 8ctober 0607 that it had sold its sustainability5focused eIchange5traded 
fund business and is planning to shift its activist approach to private investments instead 
of public proIy Ughts. Bn 0600, after a campaign focusing on the improvement of Suncorxs 
employee safety measures, Vlliott Management succeeded in appointing three directors to 
the companyxs board, making it one of the few successful VSG5focused campaigns of that 
year.

The level of adoption and sophistication of VSG frameworks and standards varies from 
country to country in Latin America. 8ver the last decade, companies listed in certain 
Latin American countries have become subqect to mandatory and voluntary VSG disclosure 
obligations, as discussed below.

Bn MeIico, since 0600, pension funds are re1uired to consider VSG factors when assessing 
their investments.1QB Bn (raZil, the VSG movement has already developed into a signiUcant 
consideration for companiesx boards. Bn 06HD, Glass Lewis, the inéuential proIy advisory 
Urm, changed its guidelines for (raZil to codify its approach to reviewing how boards are 
overseeing environmental and social issues. Glass Lewis has not changed its approach since 
then, as stated in its 0607 Policy Guidelines for (raZiló

Where it is clear that companies have not properly managed or mitigated 
environmental or social risks to the detriment of shareholder value or when 
such mismanagement has threatened shareholder value, Glass Lewis may 
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consider recommending that shareholders vote against members of the board 
who are responsible with [sic] oversight of environmental and social risks.1]0B

Meanwhile, diverse industries and sectors across Latin America, such as the energy sector 
in Chile and (raZil, have shown increased focus on VSG issues. Bssues uni1ue to the Latin 
American sociopolitical climate may also shape the proUle of shareholder activism and VSG 
issues in the region. Vnvironmental advocacy groups, for eIample, have urged companies 
operating in Latin America to adopt rainforest conservation policies to protect endangered 
lands.

The focus on board diversity remains a prominent VSG theme, but recent ;S developments 
have curtailed earlier mandates. Recently, áasda1 withdrew its 060H listing standards, which 
had re1uired companies to disclose the gender and ethnic composition of their boards and 
either appoint at least one female and one underrepresented minority director or eIplain 
why not, after legal and political challenges to diversity gained traction.1]]B Bn zH 060X, 
Goldman Sachs ended its BP8 diversity underwriting policy, which since 0606 had re1uired 
;S and Vuropean issuers to include at least two diverse directors, including one woman, 
as a condition to going public, in response to the changing ;S federal government policy 
environment.1]2B These shifts illustrate how ;S federal government policy is reshaping the 
regulatory landscape.

Bn addition, contrary to the recent rollback of certain mandates in the ;S, countries in Latin 
America remain focused on board diversity. Bn July 0607, (7, the (raZilian stock eIchange, 
updated its listing rules to establish that (75listed companies must address on a ícomply 
or eIplainx basis the election to their boards of directors or eIecutive committees of at 
least one person who self5identiUes as female, regardless of the seI assigned at birth, and 
one member of an under5represented minority. Bn Colombia, listed companies are re1uired 
to submit an annual governance 1uestionnaire and disclose a series of ísocial indicatorsx 
in their periodic reports.1]4B These indicators, prescribed by the Financial Superintendency 
of Colombia )SFC2, the Colombian Unancial regulator, re1uire companies to publish data 
on gender composition, pay e1uity and other workforce metrics. Chile, in comparison, 
has adopted a more robust and prescriptive regime. Since 0600, the Financial Market 
Commission )CMF2, the Chilean Unancial regulator, has re1uired publicly listed companies 
to disclose detailed governance and social indicator data in their annual reports under 
General Rule áo. X-H, including the gender composition of their boards, management and 
workforce.1]6B Bn 8ctober 060X, the CMF eIpanded this framework through General Rule áo. 
EHD, re1uiring companies to disclose whether they maintain formal gender diversity policies 
for director elections and to describe the mechanisms in place to support the appointment 
of both men and women to the board of directors. These disclosures are mandatory, and 
the absence of a diversity policy is itself reportable.1]5B (y moving beyond voluntary codes to 
compulsory disclosure of both outcomes and policies, Chile has placed board and workforce 
diversity at the forefront of its e1uity public markets.

At least in the ;nited States, however, certain diversity, e1uity and inclusion initiatives are 
likely to continue to face increasing challenges. For eIample, in July 0607, anti5VSG asset 
management company Strive sent a letter to the CV8 and board chairman of Mc:onaldxs 
Corporation eIpressing concern that the companyxs decision to set and adhere to race5based 
and gender5based targets for its board, management, employees, suppliers and vendors 
creates íserious legal and commercial risksx under the Harvard decision1]7B and could result 
in lawsuits as well as regulatory investigations.

Crisis management as a tool for approaching shareholder
activism VIplore on LL

https://latinlawyer.com/guide/the-guide-corporate-crisis-management/sixth-edition/article/crisis-management-tool-approaching-shareholder-activism?utm_source=LL&utm_medium=pdf&utm_campaign=The+Guide+to+Corporate+Crisis+Management+-+Sixth+Edition


RETURN TO CJNTENTS  RETURN TO SOMMAR[

Vven though activist investors in the ;nited States have continued to focus on VSG matters 
in the past years, since 0600, battles over VSG agendas have become more prominent.HH 
Consistent with an environment in which the articulation of VSG priorities is being revisited 
and revised, institutional investors and companies, particularly in the ;nited States, have 
started to adqust their VSG priorities.

Recently, the ;S Securities and VIchange Commission )SVC2 and other government entities 
have been unwinding (iden5era rulemaking on VSG5related matters. Bn March 060E, the SVC 
announced it would cease defending its 060X climate disclosure rules in litigation, leaving 
them formally in place but unenforced. Bn zH 060E, the ;S :epartment of Justice and 
the V1ual Vmployment 8pportunity Commission issued technical assistance documents 
emphasising that workplace diversity, e1uity and inclusion ):VB2 initiatives involving race 
or seI preferences may violate Title QBB of the Civil Rights Act of HD-X, the principal 
federal statute prohibiting employment discrimination on the basis of race, colour, religion, 
seI or national origin.1]–B Additionally, in April 060E, President Trump issued the VIecutive 
8rder íRestoring V1uality of 8pportunity and Meritocracyx ):VB VIecutive 8rder2 directing 
government agencies to íeliminate the use of disparate5impact liability in all conteIts to 
the maIimum degree possiblex.1]8B While the :VB VIecutive 8rderxs scope remains subqect 
to interpretation, it heightens the litigation and enforcement risk around VSG and :VB 
programmes and provides new tools for anti5VSG activists who, even if proposing fewer 
anti5VSG campaigns and being unsuccessful in shareholder votes, can leverage regulatory 
shifts to challenge company policies and strategy. Bn this environment, shareholder support 
for VSG campaigns has also continued a relative decline. Bn ñH 060E, environmental 
proposals at ;S companies totalled H70 )down from H-0 in ñH 060X2, and average support 
fell to approIimately H6 per cent )from H$ per cent in ñH 060X2. This decline reéects growing 
investor scepticism toward proposals that may lack a compelling economic rationale, a shift 
reinforced by proIy advisers, with BSS recommending against every environmental proposal 
in both the S&P E66 and the Russell 7666 in ñH 060E.1]QB

While anti5VSG proposals also declined by 0X per cent in ñH 060E compared to the 
same period in 060X and attracted record5low average support of H.X per cent,120B anti5:VB 
proposals have grown in prominence following the ;S Supreme Courtxs Harvard decision.12]B 
The anti5VSG trend is not as prominent outside the ;nited States. For instance, in Vurope, 
support for environmental and social proposals have continued to increase. Bn the Urst Uve 
months of 060E, H$ environmental and social )V&S2 proposals were put to a vote at Vuropean 
companies and received an average of H—.D per cent support, up from HE.0 per cent in 0607, 
HH.E per cent in 0600 and -.0 per cent in 060H.122B

The result is a two5front environmentó anti5VSG activists can point to federal initiatives in 
the ;S, while some investors and non5;.S. regulators continue to press companies for V&S 
strategies tied to long5term value.

CRISIS MANAGEMENT LESSJNS YRJM THE OS EãPERIENCE

As activists become more proliUc and sophisticated, companies around the world are 
looking to their counterparts in the ;nited States for lessons on preparing for an activist 
campaign. Bn recent years, many targeted ;S companies have changed their tactics. Bn 
the past, boards tended to respond reactively to activists, by shunning them or engaging 
in minimal interaction. áow, many companies have achieved more productive results by 
implementing a proactive strategy in which a board is prepared in advance to respond to 
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a potential campaign. As a result of macroeconomic uncertainties, activist campaigns are 
likely to continue to focus on companiesx operations and corporate governance, and not on 
capital allocation or mergers and ac1uisitions.

To help Latin American companies and their advisers anticipate and respond to shareholder 
activism, we have outlined below some key observations, tactics and strategies gleaned 
from the ;S eIperience, including the importance of applying techni1ues and strategies from 
crisis management. Bn every situation, the options available for responding to shareholder 
activists will depend on the circumstances. Vven small variations may re1uire different 
responses.

ASSEMVLE AND EDOCATE THE TEAM

A well5prepared company will assemble a core response team, including internal personnel 
and eIternal advisers who can address legal, Unancial and public relations issues. This team 
will be tasked with analysing governance trends and the evolving activist landscape. Bts 
members must communicate with management and the board effectively and, if necessary, 
fre1uently.

Bt is also essential to prepare the board by having management and advisers regularly update 
directors on possible activist lines of attack and the companyxs anticipated responses. 
Activism readiness should be given a regular spot on the annual board calendar as part 
of board discussions on strategic planning and capital allocation. Advisers should also 
periodically review eIecutive compensation and stock option plans for change5of5control 
provisions.

THIN9 LI9E AN ACTI3IST IN3ESTJR

8ne of the best ways to anticipate an activist campaign is to adopt the mindset of an activist 
investor. A companyxs attractiveness as a target and its ability to respond turn on many 
factors, including its capitalisation, the identity of its shareholders, its recent returns and 
its media proUle. As an initial step, a company needs to identify areas where it may be 
vulnerable. :oes its balance sheet present weaknesses, such as a shortage of cash• Could 
its governance practices and succession plans be attacked as promoting entrenchment• 
Are the companyxs business strategy and Unancial performance sound•

Bf a company is targeted by an activist, it should carefully consider its response plan and 
resist the urge to strike back reéeIively. Bt also should take into account the identity and track 
record of the activist and, most importantly, the nature and attractiveness of the activistxs 
proposal9 for eIample, in the ;nited States, activist investor :aniel Loeb of Third Point LLC, 
who was known for occasional aggressive public tactics, such as releasing sharply worded 
letters criticising boards and management, later adopted a more amicable approach. Bn 
06H$, he took an aim at Sony, calling for a breakup of the company, and opposed the merger 
of ;nited Technologies Corporation with Raytheon Company. Bn a letter to the board of 
;nited Technologies, he called the merger íill5conceivedx and íirresponsiblex and described 
the companyxs rationale for the deal as a íword saladx that was short on substance.124B More 
recently, he managed to obtain board representation in The Walt :isney Company through 
an amicable deal.126B

Paul Singer of Vlliott Management, on the other hand, while not afraid of public proIy 
contests, often prefers to achieve a settlement rather than put a proposal to a shareholder 
vote. Bn 06H—, he reached a deal with industrial parts maker Arconic that gave Vlliott 
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Management three board seats and included an agreement to make corporate governance 
changes, rather than continue a public battle.125B Bn March 06HD, Singer struck a deal with 
e(ay in which the company agreed to add two new directors and undertake a strategic review 
of its business.127B Comparatively, áelson PeltZ of Trian Partners prefers to be known as a 
ícommitted shareholderx that tries to work with boards of directors. Bn 06H—, after he launched 
a proIy battle for Procter & Gamble Company and fell slightly short, the companyxs board 
invited him to qoin as a director.12–B

CJMMONICATE EYYECTI3EL[

Activist campaigns can 1uickly spin into a war of words. With social media now a standard 
form of business communication, activists have more options for waging the public side of 
their campaigns. / )formerly known as Twitter2, Facebook and other social media platforms 
and blogs allow them to reach inéuential investors 1uickly and cheaply. According to 
áasda1xs Bnvestor Relations Bntelligence, around H6 per cent of activist campaigns in the 
;nited States in 0600 were reported on the Seeking Alpha website.128B

Companies need an effective and sophisticated media strategy focused on delivering a 
consistent message to the public and the capital markets. The best prepared companies 
formulate a response protocol and a communications response plan that is tailored to 
address the varying concerns of shareholders, employees and key third parties, including 
proIy advisory Urms. Similarly, presenting a consistent, contemporaneous message to 
shareholders is of the essence. Management should consider whether its public disclosures 
provide a complete and consistent narrative regarding the companyxs leadership efforts 
to respond and mitigate crises. A compelling narrative may also help the company in its 
engagement with regulators.

Personal conversations are also essential. Management should sit down with maqor 
shareholders to understand their concerns and communicate the companyxs strategic plan 
and mid5term to long5term vision. As part of these conversations, management should 
eIplain its analysis of alternatives to create value, including previewing for investors why 
some activist proposals that may appear superUcially appealing are not advisable.

Bn addition, managementxs public speaking appearances must be monitored to limit 
opportunities for inadvertent or inconsistent comments about the bidderxs offer or the 
companyxs articulated strategy in response.

ONDERSTAND INSTITOTIJNAL IN3ESTJRS AND THEIR AGENDAS

As mentioned above, institutional investors are a valuable source of support in an activist 
campaign against a Latin American target. (y identifying differences in an activistxs focus, 
companies can get a head start on winning the support of institutional investors. Compared 
with most activist investors, the managers of pension funds and indeI funds have a 
longer5term investment horiZon and tend to focus on improving the 1uality of corporate 
governance as a means to improve returns.

Companies should bear in mind, however, that some institutional investors, such as privately 
managed pension funds and indeI funds, as well as non5governmental organisations, may 
seek, as the price of their support, adherence to formulaic corporate governance initiatives or 
sociopolitical commitments. These may not be appropriate or advisable for every company.

CJNSIDER APPRJPRIATE STROCTORES YJR VJARD J3ERSIGHT AND IN3JL3EMENT
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(oards of directors may want to take a fresh look at their role in overseeing shareholder 
engagement,  if  they have not done so recently.  Some may choose to create formal 
committees and policies for monitoring and overseeing managementxs approach to 
shareholders, while others may eIpand the mandate of an eIisting committee.

At a minimum, the board must make it a priority to be regularly informed of the companyxs 
shareholder outreach efforts and the resulting feedback. They will also need regular brieUngs 
on any developments in the arena of shareholder activism, including new activist techni1ues 
or strategies and evolving corporate responses to activists.

Bn addition, as boards have become increasingly involved in shareholder engagement, 
particularly with institutional investors, some activists may seek to put pressure on 
certain directors to meet with shareholders. ;ltimately, the level of director–shareholder 
engagement will depend on the companyxs comfort level with particular directors meeting 
with shareholders. This is a big step that many boards are unwilling to consider. Bf a board 
does consider this, however, directors need to be trained and accompanied by legal advisers, 
as appropriate, before meeting with shareholders, to avoid any mistakes, including the 
disclosure of conUdential information.

3ALOE JY A WELL-ARTICOLATED CASE

Vvery company facing or anticipating an activist campaign should make a convincing case 
to its investors that its current business strategy will create superior value over a near5term to 
medium5term time horiZon. This re1uires a careful, detailed analysis, as well as the crafting 
of a clear and compelling message.

V B du Pont de áemours and Companyxs ):uPont2 victory in the proIy campaign run 
by Trian Fund Management, LP demonstrated the value of a well5articulated case, as 
well as the importance of effective engagement with institutional investors. When it 
launched its campaign, Trian sought four seats on :uPontxs board of directors, arguing 
that :uPontxs business was underperforming owing to eIcessive corporate overhead costs 
and bureaucracy, notwithstanding that :uPont had been consistently outperforming the 
stock market and stressing this track record to its investors. Although Trian had garnered 
the support of two of the most inéuential proIy advisory Urms, :uPontxs three largest 
institutional shareholders all voted in favour of the incumbent slate.12QB :uPont succeeded in 
having all H0 of its incumbent directors re5elected, defeating Trianxs slate.

:uPontxs victory reinforces that activists will face challenges if they target companies 
with strong boards and management terms that outperform the market. To increase 
the likelihood of success, a company must also maintain proactive engagement with its 
institutional shareholders to counteract an activistxs message.

Although shareholder activism has yet to emerge in Latin America with the same intensity as 
it has in the ;nited States, the boards of Latin American companies must not be complacent, 
especially considering the rapidly changing landscape in certain countries in the region. 
Recent cases in (raZil and other qurisdictions illustrate how litigation, regulatory scrutiny and 
investor coalitions are reshaping governance eIpectations. As in any crisis management 
strategy, preparation is paramount and could be the key to a companyxs survival. (y learning 
from the hard5won eIperience of ;S companies, Latin American companies can prepare 
themselves to respond from a position of strength if an activist challenge arises.
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INTRJDOCTIJN

Crises can emerge from anywhere with little warning, casting companies into turbulent 
waters  where  reputations,  Unances  and  futures  hang in  the  balance.  Whether  it  is 
a product5liability scandal, a Unancial misconduct revelation, a bribery allegation, an 
environmental incident, or a data leak, corporate crises can threaten the very eIistence of 
companies and send shock waves through the business landscape. Bn such high5stakes 
scenarios, the way a company prepares in advance and the speed and precision of its 
response can be the decisive factors between recovery and collapse.

There is no shortage of resources discussing how companies can prepare and react to 
corporate crises. Legal specialists have written eItensively about how to manage corporate 
crises9 how to ensure ade1uate information éow, decision5making and disclosure9 and how to 
handle enforcement agencies. ñowever, one often overlooked aspect of corporate crises is 
how to manage the legal conse1uences arising from compleI civil litigation that can emerge 
in these situations.

The importance of effectively managing compleI civil litigation cannot be overstated. áot 
only do these lawsuits have the potential to cripple organisations Unancially, but they can 
also leave an indelible mark on their reputation and brand, ultimately determining whether 
the company survives.

This  chapter  eIamines  the  legal  dimensions  of  corporate  crises,  focusing  on  risk 
assessment, defence strategies and crisis communication. While each crisis presents 
uni1ue challenges,  certain  litigation  measures  apply  across  different  scenarios.  (y 
understanding these strategies and the compleIity of the legal risks involved, companies 
can respond more effectively and improve their chances of emerging stronger.

CJMMJN T[PES JY CLAIMS

As the crisis unfolds, companies may face different kinds of civil lawsuits, which can be Uled 
over time or all at once, depending on the situation. The volume, scope and compleIity of 
these claims are inéuenced by a range of factors, including the affected stakeholders, the 
qurisdiction, the regulatory environment and the eItent of media coverage.

Bn high5impact scenarios, such as product5liability scandals, environmental disasters and 
data breaches, the legal fallout is rarely limited to a single type of claim. Companies may Und 
themselves simultaneously defending actions brought by consumers, employees, business 
partners, shareholders, regulators and public interest groups. Plaintiffs may act individually 
or collectively, with some suits Uled as class actions or public civil actions.

(elow, we address the most commonly occurring claims.

MOLTIPLE PLAINTIYYS MA[ YILE INDI3IDOAL CJMPENSATIJN CLAIMS

A harmful event, such as the release of a defective product, a maqor workplace accident or 
an environmental incident, can cause harm to individuals directly or indirectly linked to the 
company, such as consumers, employees or third parties. The severity and scope of these 
impacts can, in turn, escalate into a corporate crisis, with the company facing intense public 
scrutiny, regulatory action and civil liability.
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When a single harmful event affects many people, the result can be a proliferation of 
individual lawsuits that share a common origin but differ in factual details, damages 
claimed and applicable legal standards. This is common in large5scale product liability or 
environmental cases, where each plaintiff must prove their speciUc inqury and its causal link 
to the event. While such cases may share evidence and legal theories, they often proceed 
independently, creating procedural challenges such as inconsistent rulings, duplication of 
legal work and di’culty coordinating defence strategies. Companies must decide whether 
to consolidate claims where possible, negotiate global settlements or litigate individually, 
each option carrying distinct cost, precedent and reputational implications.

These kinds of lawsuits are usually compleI, re1uiring a strategic legal plan when multiple 
claimants seek compensation for the damage suffered, including )H2 physical inqury, moral 
inqury or both, and )02 material needs, such as recurrent eIpenses including rent, healthcare 
and other essential needs that can be eItended throughout the claimantxs lifetime.

Bn cases involving serious inqury or death, surviving relatives may seek damages for 
emotional suffering and economic loss. A fre1uent claim in such circumstances is for 
a pension or periodic payments, which, if awarded, can represent a long5term Unancial 
obligation. These liabilities, when multiplied across numerous plaintiffs, can signiUcantly 
affect a companyxs Unancial stability long after the immediate crisis has passed.

POVLIC INTEREST GRJOPS MA[ YILE CJLLECTI3E CASES

áot only plaintiffs may bring claims individually, but the facts may cause public interest 
groups such that collective claims may be brought against the company. Bn certain conteIts, 
such as widespread consumer rights violations, large5scale environmental harm or systemic 
breaches of labour protections, a class action )or its qurisdictional e1uivalent2 can be 
anticipated. These cases typically address either diffuse collective rights )shared by society 
as a whole, such as a clean environment2 or individual homogeneous rights )rights held 
individually but affected by the same factual and legal circumstances, such as consumers 
harmed by a defective product2.

Class actions in these areas often involve compleI legal arguments concerning both liability 
and the 1uantiUcation of damages. (ecause they aggregate numerous claims into a single 
proceeding, the potential eIposure for the company can be substantial. Plaintiffsx counsel 
will often seek compensation in amounts proportionate to the scale of the harm, aiming for 
both remedial and deterrent effects.

The standing to Ule such actions may be vested in various entities, depending on the 
applicable qurisdiction. These can include public prosecutorsx o’ces, consumer protection 
agencies, environmental watchdog organisations, trade unions and other accredited civil 
associations. This multiplicity of potential claimants increases the likelihood of parallel 
proceedings or overlapping claims, which can complicate the companyxs defence strategy.

Awards granted in cases concerning diffuse rights must be deposited into a fund. Awards 
granted in cases dealing with individual homogeneous rights must be generic and are 
li1uidated by the members of the class, in a subse1uent phase, in which speciUc damage 
and causation must be proved.

AYYECTED THIRD PARTIES MA[ VRING THEIR JWN CLAIMS

Bn addition to claims brought by individuals directly harmed by the underlying event, a harmful 
event can give rise to lawsuits from third parties whose interests are indirectly affected. 
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These plaintiffs may include other companies, insurers, suppliers, contractors and other 
commercial partners, each relying on distinct legal theories to seek redress.

For eIample, insurance companies that have paid policyholders for losses linked to defective 
products, industrial accidents or environmental incidents may eIercise subrogation rights, 
stepping into the shoes of the insured to recover the amounts paid. This can result 
in substantial, high5stakes litigation, particularly where multiple large claims have been 
indemniUed.

Suppliers or contractors may pursue breach of contract actions if the harmful event disrupts 
the companyxs operations to the point that contractual obligations cannot be met. While the 
affected company may invoke contractual protections, such as force maqeure or hardship 
clauses, plaintiffs can contest their applicability by arguing that the crisis was foreseeable, 
preventable or insu’cient to eIcuse non5performance under the governing law. These 
disputes often re1uire a granular factual analysis of the eventxs cause, scope, and impact 
on the contractual relationship. Bn regulated industries, such litigation can also trigger 
investigations by trade or consumer authorities, creating an additional layer of regulatory 
eIposure.

Bn many cases, these third5party lawsuits run in parallel with consumer, employee and 
collective actions, creating a multi5front litigation scenario. This can strain resources, 
increase the risk of inconsistent qudgments, and complicate settlement strategy. Vffective 
crisis management must therefore anticipate and address not only direct liability to primary 
victims but also the cascading legal claims from commercial stakeholders affected by the 
eventxs ripple effects.

ASSJCIATED RIS9S

The different types of litigation discussed above may have different conse1uences and 
re1uire different approaches, but all of them carry risks for the companyó

4 Considerable costsó compleI civil litigation can result in large costs from the outset. 
:efending against compleI civil litigation is eIpensive. Bn collective claims, for 
instance, the defendant may be ordered to bear the costs of legal fees, eIpert 
witness fees and other litigation eIpenses. Bn cases involving multiple plaintiffs or 
class actions, these costs can escalate rapidly and strain the companyxs Unancial 
resources.

4 Restraining ordersó there is also the risk of a court order, such as a preliminary 
inqunction or a temporary restraining order, that can impose )H2 a temporary or 
deUnitive suspension of the companyxs activities, or )02 the payment of immediate 
eIpenses  the  victims  need,  such  as  food  or  health  supplies,  in  case  of  an 
environmental incident, to prevent possible inqustice and irreparable harm to the 
plaintiff or the affected community.

4 Reputational harmó poor handling of compleI civil litigation in the public eye can 
lead to a loss of trust, negative perceptions and reputational damage that eItends 
beyond the courtroom. Bf a company is perceived as uncooperative or negligent in 
addressing litigation related to a crisis, customers, investors and employees may lose 
trust. CompleI civil litigation usually attracts media attention, and negative media 
coverage can further tarnish the companyxs reputation, as the public may perceive 
it as being in the wrong or attempting to avoid accountability.
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To reduce these risks, it is necessary to keep an open channel of communication with the 
public to ensure that the right and necessary information is being disclosed. Close and 
collaborative work between the legal team and other internal teams of the company is 
essential. (elow, we will address general measures that companies can take to achieve these 
obqectives.

MEASORES TJ MITIGATE THE RIS9S ARISING YRJM LITIGATIJN

CompleI civil lawsuits not only impose a heavy Unancial burden on companies due to the 
costs involved in conducting trials – court fees, hiring lawyers, eIpert fees – but also due 
to their potential ramiUcations , such as high damages awards or court orders that make 
business activities unsustainable or overly restrictive.

There are general measures that could be adopted in a corporate crisis to mitigate the 
inherent risks associated with high5impact legal actions, speciUcally )H2 being vigilant about 
the emergence of unfavourable precedents9 )02 considering the impact of poorly prepared 
public statements that contradict or interfere with procedural strategies9 )72 being prepared 
to interact with government entities to avoid or mitigate the risk of Unes or regulatory 
sanctions9 )X2 having a lead counsel who guides and centralises communication with the 
companyxs in5house and outside counsel and other teams9 and )E2 having local partners who 
assist in interactions with authorities and courts from other qurisdictions.

The main purpose of the preparatory measures is to provide the company with data and 
elements to prepare the best legal defences, study the relevant case law, understand the 
social pressure on courts to change eIisting precedents that would pose obstacles for 
the plaintiff )especially in large5scale claims with humanitarian repercussions2, anticipate 
possible outcomes and align the internal strategy as soon as the company becomes aware 
of the Uling of a lawsuit.

TRAC9ING AND PRESER3ING E3IDENCE

As soon as the event initiating the corporate crisis happens, the company must identify, 
locate, and preserve relevant evidence, such as documents and data, that will be essential to 
build up its defence in the lawsuits. The company should also review its document retention 
policies and make sure that any automated document deletion protocols are put on hold.

Rapidly tracking and preserving evidence can signiUcantly impact the outcome of compleI 
civil litigation cases. Vvidence serves as the foundation for establishing facts, and it can 
help determine what occurred, who was involved, and the eItent of the conse1uences. 
Well5preserved evidence can be critical to mounting a strong defence and allows the 
company to present a clear and well5supported case, in addition to demonstrating the 
companyxs good faith to regulators, stakeholders, and the public in general.

CJNDOCTING INTERNAL IN3ESTIGATIJNS

When dealing with a crisis that may result in compleI civil litigation, conducting a thorough 
internal investigation becomes a critical step. An effective internal investigation is a 
fundamental tool for preventing, identifying, managing and remediating risks to operational 
safety and business continuity.

The results of such investigations not only strengthen the companyxs legal defence but 
also demonstrate a genuine commitment to transparency and accountability. Furthermore, 
a well5conducted internal investigation enhances the companyxs ability to cooperate with 

Winning strategies for complex civil Litigation in the face
of corporate crises VIplore on LL

https://latinlawyer.com/guide/the-guide-corporate-crisis-management/sixth-edition/article/winning-strategies-complex-civil-litigation-in-the-face-of-corporate-crises?utm_source=LL&utm_medium=pdf&utm_campaign=The+Guide+to+Corporate+Crisis+Management+-+Sixth+Edition


RETURN TO CJNTENTS  RETURN TO SOMMAR[

government in1uiries, which is especially important in crises that carry the risk of criminal 
liability.

An effective investigation also plays an important role in uncovering the facts surrounding 
the crisis, identifying its causes and determining the eItent of any wrongdoing or compliance 
failures.

To ensure the credibility of the investigation, it may be necessary to establish an independent 
investigative committee to oversee both the process and its outcomes. The presence of such 
a committee can enhance the perceived and actual integrity of the investigation, particularly 
in sensitive or high5stakes situations.

ñowever, an investigation can still be considered ade1uate and appropriate even if it is not 
conducted independently. According to standard guidelines applied to eIternal audits in 
(raZil )CTA 762, the decision regarding the type of investigation to be conducted typically 
rests with those responsible for governance, often with the support of specialised legal 
advisers.

The creation of independent investigative committees is especially qustiUed in situations 
where there are doubts about managementxs impartiality or capacity to conduct an unbiased 
investigation. This is particularly relevant when management is implicated in the incident 
or has apparent conéicts of interest or relationships with the facts or individuals under 
investigation.

Bn such cases, the involvement of eIternal parties as committee members or as advisers 
is recommended to help the company ensure obqectivity, minimise conéicts of interest and 
enhance the reliability of the Undings.

MJNITJRING CJORT DJC9ETS

Plaintiffs can re1uest inqunctive remedies that, if granted, can impose on the company an 
obligation to pay or to stop doing something. A preliminary inqunction can be granted without 
hearing the defendant, especially to prevent possible inqustice and irreparable or further harm 
to the plaintiff.

Continually tracking the Uling of lawsuits can allow the company to timely submit a motion 
to the courts before an inqunction is granted. The ability to track Ulings will vary depending 
on the qurisdiction, so it is important to be aware if this service is available in the qurisdictions 
the company eIpects to be sued.

PREDICTING SCENARIJS AND ANTICIPATING MJTIJNS

Bt is also recommended that a company implement some measures to allow the legal team 
to predict scenarios and anticipate motions in the lawsuits.

8ne of these measures is to track previous decisions on the subqect matter where the 
company may face lawsuits. (y analysing past court decisions, a company can assess the 
risks associated with its current situation. Bf previous cases with similar facts resulted in 
unfavourable qudgments or settlements, the company can better evaluate its eIposure and 
make informed decisions about settlement offers, litigation strategy or risk mitigation.

‘nowledge of previous court decisions can also inform the development of a companyxs 
legal strategy and allow lawyers to tailor their arguments, evidence and legal theories based 
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on what has proven effective in similar cases. This can increase the chances of success in 
court or lead to more favourable settlements.

Also advisable is to prepare legal motions in advance. Bt can save time, reduce costs, improve 
legal analysis and help to build up stronger and more consistent arguments. Bn compleI 
civil litigation, presenting a submission that is well drafted, uniform and aligned with the 
companyxs overall litigation strategy is crucial. 8n the other hand, drafting submissions in a 
hurry can lead to errors and inconsistencies that may prove costly.

:rafting motions in advance can also enhance a companyxs negotiating position, as a 
well5drafted motion signals to opposing parties that the company is prepared to litigate 
effectively, which may encourage more favourable settlement offers or more productive 
settlement negotiations. Bt can also save the legal team valuable time and allow it to allocate 
its resources more effectively by focusing on other aspects of the litigation that re1uire 
attention, such as witness preparation or trial strategy.

MANAGING STA9EHJLDERS

Vffective stakeholder management is also essential during a corporate crisis, particularly 
when compleI civil litigation is involved. The Urst step is to map all relevant stakeholders, 
including affected individuals,  employees, business partners, regulators, community 
representatives and public interest groups. (roadly assessing the interests, concerns and 
inéuence of each stakeholder group allows the company to tailor its engagement, defence 
and communication strategies accordingly.

A good stakeholders map also allows the creation of open and active listening and 
broadcasting channels. This can be achieved through dedicated hotlines, regular updates, 
public meetings or digital platforms that allow stakeholders to share their concerns and 
receive information in the appropriate time.

(y fostering dialogue and collaboration, the company can build trust, reduce the risk of 
escalation and reputational damages, and facilitate the resolution of disputes. Transparent 
stakeholder management also helps to align eIpectations, prevent misinformation, and 
demonstrate the companyxs openness and willingness to address the crisis appropriately.

ALIGNMENT VETWEEN THE LEGAL TEAM AND THE CJMPAN[’S VJARD

Bt is crucial to have both the legal team, including in5house and outside counsel, and 
the companyxs board aligned on strategy to ensure consistent decisions and effective 
management of compleI civil litigation during a corporate crisis.

A cohesive approach between the legal team and company eIecutives ensures that everyone 
is on the same page regarding the litigation strategy, ensuring consistent and e’cient 
decision5making and maIimising opportunities to overcome the problem. The company may 
face multiple legal proceedings simultaneously, and even its directors, o’cers and other 
eIecutives may be personally sued, within the limits of their legal liability, for the companyxs 
decisions. All defence strategies should follow a common guideline, even if the company 
and its eIecutives are represented by different attorneys.

The legal team has the knowledge to assess legal risks and eIecutives bring a broader 
perspective that includes business and strategic considerations. A collaborative discussion 
between the two groups enables a comprehensive risk assessment. Bn some cases, compleI 
litigation can provide opportunities for negotiation, settlement or resolution that align with 
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the companyxs broader business goals. Alignment ensures that these opportunities are 
recognised and pursued effectively.

8ne note of caution is re1uired with respect to potential conéicts of interest when advising 
companies in such scenarios. Bn corporate crises, eIecutive teams often face scrutiny from 
government agencies, particularly if the facts carry the risk of personal criminal liability. Bt is 
important to understand, anticipate and 1uickly address any situation that may arise if such 
individuals have engaged in an unknown wrongdoing, particularly if their personal interests 
can qeopardise or conéict with the correct management of a compleI civil litigation strategy.

CJJRDINATIJN WITH THE CJMPAN[’S POVLIC RELATIJN AD3ISERS

Together with the measures above, there are other measures recommended for a company 
to preserve the legal strategy when interacting with eIternal actors such as the media 
and government entities. (eing able to navigate these interactions without harming the 
companyxs legal interests in the lawsuits and, at the same time, preserving the companyxs 
public image and reputation is key.

Media coverage during a corporate crisis may be intense. Vffective media communication 
allows the company to shape its narrative, demonstrate transparency and convey its 
commitment to addressing the crisis. Bn some cases, legal and regulatory re1uirements 
may re1uire public disclosures and communication, so interacting with the media allows 
the company to fulUl these obligations while managing the crisis. 8n the other hand, a lack 
of communication can lead to speculation, rumours and misunderstandings, all detrimental 
during a crisis. Vngaging with the media helps provide accurate information, reducing the 
space for unfounded speculation.

Bt is crucial to coordinate with the legal team before interacting with the media, to strategically 
design the best approach and message, ensuring that communications do not compromise 
the companyxs legal position in a compleI civil lawsuit.

CENTRALISATIJN JY THE LEGAL STRATEG[ THRJOGH A LEADING CJONSEL

;sually, during a corporate crisis, besides the companyxs in5house counsel, it is eIpected that 
the company engages a wide range of outside counsel to deal with the multitude of lawsuits 
it will face, from small claims to compleI civil disputes. The team of outside counsel often 
include local lawyers in other qurisdictions, as the conse1uences of the crisis may spread 
to other cities, states or even across borders. When it comes to compleI civil litigation, one 
slight misstep in another proceeding can be used by an opponent to contradict and challenge 
the companyxs arguments in the main lawsuit. Although a small claim related to the event 
that triggered the corporate crisis may not seem relevant to a compleI civil litigation, it 
must be conducted in line with the overall strategy. The same applies when the companyxs 
spokesperson interacts with the media without being familiar with the legal strategy and 
states something that may harm the companyxs legal strategy in the litigation. Therefore, 
appointing a leading counsel to set the guidelines to be followed by all the companyxs 
representatives, in and outside the court, is recommended.

The leading counsel will have a global perspective of all the lawsuits faced by the company, 
being able to categorise them according to the different claims and risks involved, tracking 
the leading cases and the sensitive matters in dispute to help shape the strategy on all the 
cases and avoid adverse precedents.
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While it is crucial to consider the Unancial impacts of lawsuits, the potential long5term 
conse1uences of unfavourable precedents should not be underestimated as the legal 
decisions made during a crisis should strike a balance between short5term cost containment 
and the prevention of negative precedents that could lead to more signiUcant Unancial 
liabilities down the line.

REYINING THE LEGAL MESSAGE THRJOGH 3ISOAL TJJLS AND PLAIN LANGOAGE

CompleI civil litigation commonly involves technical subqects that can be challenging for 
the public and courts to grasp. Qisual aids have been increasingly used in lawsuits to 
simplify compleI concepts, making them more accessible to qudges and laypersons. Qisual 
resources such as images, infographics, éowcharts, timelines and spreadsheets assist 
better comprehension of compleI and sensitive facts. They can help convey key arguments, 
evidence and legal concepts more effectively, swaying qudges in favour of the companyxs 
legal arguments.

ñowever, it is essential to strike the right balance and ensure that these tools complement, 
rather than replace, the necessary legal precision and detail re1uired in litigation. Legal 
professionals should also be mindful of any speciUc court rules or guidelines governing the 
use of visuals in legal documents and presentations.

(esides the visual tools, using plain language to improve clarity and reduce the risk of 
misinterpretation is always key. As the case record tends to be public and may be accessed 
by anyone, especially the media, using plain language can prevent miscommunication.

INTERACTIJNS WITH GJ3ERNMENT AND JTHER AOTHJRITIES

Bt is important to have a leading counsel with solid eIperience in dealing with government 
agencies and authorities. Proper interaction can provide the company an opportunity to 
present its perspective, defend its actions and advocate for its rights. And it will also prevent 
the escalation of legal disputes or regulatory actions, leading to more favourable outcomes.

All these measures will help the company navigate through the crisis and overcome the 
compleI civil litigations with the least harm possible.

LEARNING YRJM A CRISIS

A corporate crisis, while inherently disruptive, offers an opportunity for organisations to 
incorporate lessons learned for the continuous improvement of internal controls and 
procedures, thereby reducing the likelihood of future crises. Vffective crisis leadership 
is distinguished by a proactive approach to information gathering, a commitment to 
transparency and the systematic implementation of insights gained to prevent future issues.

To institutionalise the process of learning from errors and crises, it  is advisable for 
companies  to  establish  or  designate  internal  bodies  responsible  for  the  structured 
discussion, analysis and dissemination of lessons learned. This approach ensures that the 
learning process itself is subqect to ongoing evaluation and that initiatives arising from crisis 
response are effectively translated into targeted enhancement measures. Such measures 
may include the revision of internal policies, the strengthening of oversight mechanisms and 
the integration of new best practices into daily operations.

:ocumenting lessons learned through case studies, specialised training programmes 
and updated protocols ensures that organisational knowledge is preserved and remains 
accessible across all levels. (y embedding these practices within their operational and 
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governance frameworks, organisations can transform crisis eIperiences into catalysts 
for resilience and preparedness,  ensuring that todayxs lessons underpin tomorrowxs 
achievements.

THE VRAñILIAN EãPERIENCE

(raZil has a well5established framework for collective litigation, rooted primarily in its 
Consumer :efence Code and the Public Civil Action Law. These statutes empower public 
prosecutors, consumer protection agencies and 1ualiUed civil society organisations to Ule 
lawsuits aimed at protecting collective, diffuse and individual homogeneous rights. The 
(raZilian system is distinctive for its broad recognition of collective interests, including 
environmental protection, public health and consumer rights, with the possibility of collective 
settlements.

These collective settlements often involve multiple stakeholders, including federal and state 
authorities, affected communities, áG8s and the companies involved. The compleIity and 
scale of such agreements highlight challenges in enforcement and monitoring, necessitating 
robust mechanisms for transparency and stakeholder participation.

8verall, (raZilxs eIperience illustrates both the strengths and di’culties of managing 
corporate crises through collective litigation and negotiated settlements, offering valuable 
lessons for qurisdictions grappling with similar issues.

CJNCLOSIJN

CompleI civil litigation is an inevitable companion to most corporate crises. áavigating them 
demands a multifaceted approach that combines legal eIpertise, crisis management and 
strategic communication. The stakes are high, as the outcome can signiUcantly impact a 
companyxs reputation, Unancial stability and long5term prospects.

As civil litigations can last for years, even after the crisis has been resolved, it is essential to 
keep close track of them as the risk of courts overturning a previously favourable decision 
will remain until all the cases are closed. 8ne should not neglect the procedural strategy 
before proper closure.

To successfully address these challenges, the measures above can be a robust starting point 
to tackle the challenges effectively. (y adopting a strategic and holistic approach, companies 
can not only weather the storm but emerge stronger, mitigating the losses, and preserving 
their reputation, Unancial stability and the trust of the community and their stakeholders.
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From newly enacted legislation to ground5breaking domestic and international enforcement 
actions, the anti5corruption landscape in Latin America has changed dramatically in recent 
years,  and responding to a corruption crisis in Latin America has become far more 
complicated. The purpose of this chapter is to assist practitioners in navigating certain key 
compleIities involved in managing such a crisis. First, we consider some of the background 
diversity in corruption risks that companies encounter across the region. Second, we eIplore 
some of the most important recent trends in anti5corruption enforcement in the region, 
including standardisation in anti5corruption legislation and the increase of coordinated 
enforcement actions and resolutions. Finally, we focus on important ways to mitigate the 
challenges of navigating and avoiding a cross5border corruption crisisó whether by effectively 
gathering and sharing information when a problem arises, or by ensuring that compliance 
programmes are effectively designed and implemented.

REGIJNAL DI3ERSIT[ IN CJRROPTIJN RIS9

Latin America encompasses a vast geographic area, with many different countries, varied 
languages and regionalisms. This diversity holds e1ually true when it comes to corruption 
risk, as illustrated by Transparency Bnternationalxs Corruption Perceptions BndeI )CPB2. The 
CPB ranks H$6 countries and territories by their perceived levels of public5sector corruption 
from one )least corrupt2 to H$6 )most corrupt2, and is used by compliance professionals 
and enforcement authorities as a helpful guide for assessing corruption risk. Bn 060X, Latin 
American countries ranged from H7th );ruguay2 and 70nd )Chile2 on the high end of the scale 
to H—$th )QeneZuela2 on the low end. The regionxs four largest economies fall somewhere in 
betweenó Colombia )D02, Argentina )DD2, (raZil )H6—2 and MeIico )HX62.

Bn addition to the CPB, practitioners can also look at enforcement actions brought under the 
;S Foreign Corrupt Practices Act )FCPA2 as another rough measure of corruption risk. As 
measured by the total number of companies and individuals that have been charged by 
the ;nited States :epartment of Justice ):8J2 and Securities and VIchange Commission 
)SVC2, enforcement actions have been particularly fre1uent in Latin America over the past 
two decades. Bndeed, Uve of the HH most5named countries in FCPA enforcement actions are 
located in Latin America, and the number of enforcement actions involving the region has 
increased at a rapid pace since approIimately 06HX. Bn 060X, for eIample, roughly half of 
:8Jxs individual FCPA enforcement actions related to misconduct in Latin America.

TJP ]] CJONTRIES YJR YCPA ENYJRCEMENT ACTIJNS

Country Region áumber of 
FCPA enforcement 
actions

”
060X TB CPB rank

QeneZuela Latin America $D H—$

China Asia $— —-

(raZil Latin America E— H6—

MeIico Latin America EH HX6

áigeria Africa X7 HX6

Bndonesia Asia X6 DD
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Vcuador Latin America X6 H0H

Bndia Asia 7- D-

Bra1 Middle Vast 0$ HX6

Argentina Latin America 0— DD

Russia Vurope 0E HEX
”
 As measured by the total number of companies and individuals charged from March 

066X to :ecember 060X.

(ut it is not qust the perception of risk or the prevalence of FCPA enforcement actions 
that differs across Latin American countries. The type of corruption risk also varies. ñighly 
regulated or bureaucratic countries, or countries with powerful state5owned enterprises, 
generally present a higher risk of o’cial bribery, whereas countries with more free5market 
systems may present a higher risk of commercial bribery. Regional differences in the use 
of third5party intermediaries in business transactions or a culture of gift5giving also shape 
corruption risk, as does a companyxs own business model in the region – for eIample, 
whether the company uses third parties in its sales channels or in its government relations 
efforts.

Given this diversity of corruption risk, it is important that anyone responding to, or hoping 
to avoid, a corruption5related crisis in Latin America takes time to understand the uni1ue 
factors that may be at play. ;nderstanding the local economy, press, legislation and political 
landscape are all critical to identifying and responding to corruption risk. To successfully 
navigate a crisis in the region, language proUciency certainly helps so that matters are 
not literally lost in translation. Also, an appreciation for the local environment is crucial to 
understand the legal, social, economic and political factors that may directly or indirectly 
impact the potential investigation, resolution and remediation of such a crisis.

THE STANDARDISING RJLE JY MOLTILATERAL ANTI-CJRROPTIJN AGREEMENTS

The array of domestic anti5corruption laws also varies widely across Latin American 
countries. As a detailed analysis of each countryxs laws is beyond the scope of this chapter, 
we instead focus on the factors that are promoting standardisation in the Ught against 
corruption within the region and, in particular, on the role of multilateral anti5corruption 
agreements.1]B

;ntil  recently,  the ;nited States – through the FCPA – dominated the international 
anti5corruption enforcement landscape. When the FCPA was enacted in HD——, the ;nited 
States became the only country in the world with a foreign bribery offence, and companies 
often viewed paying bribes as an inevitable cost of doing business in certain parts of the 
world. That outlook began to change 06 years later with the advent of the 8rganisation 
for Vconomic Co5operation and :evelopmentxs )8VC:2 Convention on Combating (ribery 
of Foreign Public 8’cials in Bnternational (usiness Transactions )the 8VC: Anti5(ribery 
Convention2.12B The 8VC: Anti5(ribery Convention re1uires its Member States to establish 
a foreign o’cial bribery offence that is criminally enforceable against individuals and 
either civilly or criminally enforceable against corporations. Among other things, the 8VC: 
Anti5(ribery Convention also re1uires its members to enforce these laws, regardless of 
national economic interests or the impact such enforcement may have on international 
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relations, and to cooperate with enforcement efforts by other Member States by providing 
íprompt and effective legal assistancex. The effects of the 8VC: Anti5(ribery Convention on 
international cooperation in enforcement matters are discussed below.

As a result of the 8VC: Anti5(ribery Convention, Member States began to adopt laws similar 
to, and in some cases more eIpansive than, the FCPA. For eIample, in 06H6, the ;nited 
‘ingdom adopted the ;‘ (ribery Act );‘(A2, which mirrored the FCPA in many respects, 
but went beyond public o’cial bribery and also prohibited commercial bribery. The ;‘(A 
has an eItremely broad qurisdictional reach and, as a result, companies with a ;‘ neIus 
must consider the ;‘(A when doing business in Latin America.

Today, seven Latin American countries, including those with the Uve largest economies as 
measured by 060E G:P – in descending order, (raZil, MeIico, Argentina, Colombia and 
Chile– are signatories to the 8VC: Anti5(ribery Convention and must therefore implement a 
foreign o’cial bribery offence and related enforcement measures. Moreover, 8VC: Member 
States are subqect to a rigorous peer review process. At regular intervals, Member States are 
evaluated by two of their peers on the ade1uacy of their implementing legislation )Phase H2, 
whether they are applying the legislation effectively )Phase 02 and whether they are enforcing 
the Conventionxs re1uirements )Phases 7 and X2. The 8VC: review process has driven 
signiUcant change throughout the Conventionxs membership, including in Latin America. 
Bndeed, a key driver of (raZilxs Clean Companies Act, which entered into force in 06HX,14B 
was the 8VC:xs insistence on a 06H6 Phase 0 follow5up report that (raZil ípromptlyx enact 
legislation to create effective liability of legal persons for foreign bribery. The 8VC: made 
clear that, while (raZil had been a signatory to the 8VC: Anti5(ribery Convention for H0 years, 
it had not done enough to combat corruption. With the passage of the Clean Companies Act, 
(raZil Unally fell in line with the Conventionxs standards.

8VC:  pressure,  combined  with  local  factors,  has  similarly  inéuenced  changes  in 
anti5corruption legislation in other countries in the region. For eIample, on $ áovember 
06H—, Argentinaxs legislature passed a law targeting corporate corruption. This legislation, 
which came into effect in 06H$, provides for steep Unes to be imposed against companies 
and introduces íleniency agreementsx for companies to resolve corruption5related matters.16B 
Argentinaxs law was enacted in reaction to the 8VC: Working Group on (riberyxs 0X March 
06H— supplemental report Unding that Argentina remained íin serious non5compliancex with 
key articles of the 8VC: Anti5(ribery Convention.15B Similarly, Peruxs Law 76X0X, which 
introduced corporate criminal liability for foreign and domestic bribery of public o’cials, 
came into effect on H January 06H$. Companies found guilty of violating Law 76X0X face a 
range of penalties, including Unes, debarment from government contracting, suspension of 
or prohibitions on company activities and dissolution. Companies can mitigate responsibility 
through substantial cooperation, reparation and the eIistence or implementation of an 
ade1uate compliance programme. This legislation was part of Peruxs anti5corruption efforts 
as it sought to become an 8VC: member.

Bn addition to re1uiring the implementation and enforcement of a foreign bribery offence, the 
8VC: has also been a leader in providing guidance for effective anti5corruption compliance 
programmes. Bn 06H6, the 8VC: released its íGood Practice Guidance on Bnternal Controls, 
Vthics, and Compliancex )the Good Practice Guidance2. The Good Practice Guidance is 
persuasive to enforcement authorities throughout the Anti5(ribery Conventionxs membership 
and is helping to facilitate a common understanding of the elements of an effective 
compliance programme. Several Latin American Member States have eIpressly made 
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compliance programmes either an a’rmative defence or a mitigating circumstance of their 
legislation implementing a corporate foreign bribery offence. Compliance programmes are 
discussed in more detail below.

The chart below is intended as a high5level summary of key aspects of anti5corruption 
legislation throughout the region.

SOMMAR[ JY ANTI-CJRROPTIJN LEGISLATIJN IN LATIN AMERICA

Country Signatory to 
the 8VC: 
Anti 5 (ribery 
Convention•

Criminal 
corporate 
liability•

Corporate civil 
liability for 
foreign bribery•

Compliance 
programmeó 
re1uirement, 
a’rmative 
defence or 
mitigating 
circumstance•

Argentina _ _ _ Mitigating 
circumstance

(olivia á _ _ á!A

(raZil _ á _ Mitigating 
circumstance

Chile _ _ _ A’rmative 
defence

Colombia _ á _ A’rmative 
defence

Costa Rica _ _ _ Mitigating 
circumstance

:ominican 
Republic

á _ _ á!A

Vcuador á _ á á!A

Vl Salvador á _ _ á!A

Guatemala á _ _ A’rmative 
defence

ñonduras á _ _ á!A

MeIico _ _ _ Mitigating 
circumstance

áicaragua á á á
”

á!A

Panama á _ _ á!A

Paraguay á á á á!A

Peru _ _ _ A’rmative 
defence

;ruguay á á á á!A
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QeneZuela á _ _ á!A
”
 A bribe payment to a foreign government o’cial is a violation of the Criminal Code, 

which only punishes the conduct of individuals. There may, however, be íaccessory 
conse1uencesx to an entity, including dissolution of the company.

The net effect of the 8VC:xs Anti5(ribery Convention is that those countries with the regionxs 
largest economies are moving closer together with respect to the foreign bribery offence, 
enforcement and compliance eIpectations. Although regional differences must still be 
considered, this increased standardisation does present some good news for companies 
doing business throughout the region, as they can adopt compliance procedures and 
responses that effectively and concurrently address the concerns of multiple enforcement 
authorities.

We have focused on the 8VC:xs Anti5(ribery Convention, but it is not the only multilateral 
agreement that is relevant in the region. For eIample, the ;nited áations Convention 
against Corruption );áCAC2 is a multilateral treaty with more than HD6 Member States, 
including  every  single  Latin  American country.17B  ;áCAC re1uires  its  signatories  to 
implement several anti5corruption measures that focus on Uve principal areasó prevention, 
law enforcement, international cooperation, asset recovery, and technical assistance and 
information eIchange.1–B Within this framework, ;áCAC re1uires Member States to adopt 
legislative and other measures as may be necessary to criminalise the bribery of foreign 
public o’cials, as well as anti5corruption measures related speciUcally to the private 
sector. Additionally, the 8rganiZation of American Statesx Bnter5American Convention Against 
Corruption )BACAC2 primarily aims to promote and strengthen each Member Statexs ability 
to prevent, detect, punish and eradicate corruption9 and promote, facilitate and regulate 
cooperation between its members.18B BACAC also provides that íthe State Parties shall 
afford one another the widest measure of mutual assistancex and íshall foster eIchanges 
of eIperiences by way of agreements and meetings between competent bodies and 
institutionsx.1QB Vvery country in Latin America )and the ;nited States2 is a signatory to 
BACAC. Also, the ;nited States5MeIico5Canada Agreement );SMCA2, which entered into 
force on H July 0606, and replaced the áorth American Free Trade Agreement, contains an 
anti5corruption chapter )Chapter 0—2 that re1uires the ;nited States, MeIico and Canada 
to adopt or maintain anti5bribery legislation and other measures designed to combat 
corruption, promote integrity among public o’cials, promote the participation of the private 
sector and society in anti5corruption efforts, apply and enforce anti5corruption laws and 
cooperate with each other in anti5corruption enforcement efforts.1]0B

While both ;áCAC and BACAC are important mechanisms in the Ught against corruption 
throughout Latin America, these agreements historically have lacked the rigorous peer 
review process of the 8VC: Anti5(ribery Convention, which keeps Member States on track 
and accountable for the implementation and enforcement of anti5corruption laws.1]]B

THE IMPACT JY INCREASED INTERNATIJNAL CJJPERATIJN

The increased international alignment created by the 8VC: Anti5(ribery Convention and 
other multilateral agreements has, in ways, complicated the enforcement environment for 
multinational companies doing business in the region. Ten or 06 years ago, a practitioner 
could conUdently predict that a domestic corruption scandal in Latin America would be 
addressed by local authorities and that foreign bribery offences in the region would be 
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investigated and prosecuted, if at all, by the ;nited States under the FCPA. 8ver the past 
Uve to H6 years, however, the lines between domestic and foreign bribery investigations 
have blurred as enforcement authorities in several countries are now cooperating with their 
counterparts within and outside of the region. As a result, there has been an uptick in 
enforcement against companies and individuals both in the ;nited States and throughout 
Latin America.

As the Ught against corruption becomes an increasingly global endeavour, practitioners may 
Und themselves representing companies or individuals that face liability across qurisdictions 
and on multiple fronts. Perhaps there is no better eIample than Lava Jato )also known as 
Operation Car Wash2, a sprawling domestic bribery and money laundering investigation in 
(raZil that has spawned a massive number of individual and corporate prosecutions across 
the world. Lava Jato began in 06HX as a small5scale probe by the Federal Police in Curitiba 
into gas service stations suspected of being used for money laundering. The investigation 
ultimately revealed a massive and systemic corruption scheme by o’cials of (raZilxs national 
oil company, Petr?leo (rasileiro SA )Petrobras2, to overcharge contractors in eIchange for 
a cut in the deals. The investigation ensnared more than H66 politicians, including four 
former presidents and numerous corporations, including nine of (raZilxs maqor construction 
companies. Although there is no centralised database of the number of cases that were 
brought at various state and federal levels in (raZil, the Federal Prosecution Service )MPF2 
reported that, as part of the Lavo Jato investigation, it indicted in the State of ParanO alone 
)where Curitiba is located2 E7E individuals resulting in more than H—X convictions that were 
a’rmed by the regional Federal Court of Appeals.1]2B The MPF also reported that it made or 
received more than H,0E6 re1uests for cooperation in investigations to, or by, -0 countries.1]4B 
8utside of (raZil, the Lava Jato investigation has touched doZens of countries and implicated 
numerous companies and scores of politicians, including current and former presidents in 
Argentina, Colombia, Peru and QeneZuela, among others.

8ne notable aspect of Lava Jato is the cooperation and coordination between prosecutors in 
(raZil and several other qurisdictions, including the áetherlands, Singapore, SwitZerland, the 
;nited ‘ingdom and the ;nited States. These qurisdictions have shared both evidence and 
penalties pursuant to coordinated corporate resolutions.1]6B The chart below shows FCPA 
resolutions brought by ;S enforcement authorities in connection with Lava Jato and the 
countries that shared in the penalties.

LA3A FATJ-RELATED CJJRDINATED RESJLOTIJNS

Company ;S resolution 
date

Total 
resolution

” ;S portion
”

8ther countries

8debrecht 
SA!(raskem 
SA

0H :ecember 
06H-

;SY7,E66 
million

”” ;SY7E6 million (raZil, 
SwitZerland

Rolls 5 Royce H— January 
06H—

;SY$66 million ;SYH—6 million (raZil, ;‘

S(M 8ffshore 76 áovember 
06H—

;SY$06 million ;SY07$ million (raZil, 
áetherlands

‘eppel 
8ffshore & 
Marine

00 :ecember 
06H—

;SYX00 million ;SYH6- million (raZil, 
Singapore
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Petrobras 0— September 
06H$

;SYH,—$— 
million

;SYH—H million (raZil
”””

Samsung 
ñeavy 
Bndustries 
Company Ltd

00 áovember 
06HD

;SY—E million ;SY7$ million (raZil

Qitol Bnc 7 :ecember 
0606

;SYH7E million ;SYD6 million (raZil

Amec Foster 
Wheeler 
Vnergy Ltd

0E June 060H ;SYH$.7—Emillion ;SY—.-- 
million

(raZil, ;‘

ñoneywell 
;8P

HD :ecember 
0600

;SYH-6 million ;SYH06.X 
million

(raZil

”
 Amount agreed at time of settlement and rounded to the nearest million.””
 The total resolution amount was ultimately reduced to ;SY0,-66 million based on the 

companyxs inability to pay the full resolution amount.”””
 ;SYD77 million in disgorgement was also credited to a settlement fund for a 

securities class action lawsuit.

Coordination between prosecutors across qurisdictions has not been limited to (raZil. Bn 
August 0607, the :8J and the SVC, for the Urst time in coordination with Colombian 
authorities, announced parallel resolutions with Colombian conglomerate Grupo Aval 
Acciones y Qalores SA )Grupo Aval2 and its bank subsidiary, Corporaci?n Financiera 
Colombiana SA )CorUcolombiana2, related to allegations that they conspired with the 
(raZilian construction and engineering conglomerate 8debrecht SA to bribe Colombian 
o’cials to win a contract to construct and operate a highway toll road in Colombia.5
1]5B CorUcolombiana entered into a three5year deferred prosecution agreement ):PA2 with 
the :8J, agreeing to pay a ;SYX6.- million criminal penalty for conspiring to violate 
the FCPAxs anti5bribery provisions. The companies also agreed to pay SVC over ;SYX6 
million in disgorgement and pre5qudgment interest. According to the :PA, up to half of the 
:8Jxs criminal penalty imposed on CorUcolombiana may be credited against payments to 
Colombiaxs Superintendencia de Bndustria y Comercio for violations of Colombian law related 
to the same conduct.

Bn addition to coordinating corporate resolutions, enforcement authorities have cooperated 
in other ways. For eIample, in a large foreign bribery investigation involving (raZilian qet 
manufacturer Vmbraer SA, the ;nited States and (raZil reportedly agreed to a division of 
labour in which the ;nited States charged the company with foreign bribery violations )at the 
time, (raZil was unable to bring a foreign bribery enforcement action against the company2 
while (raZil charged the companyxs (raZilian eIecutives for related conduct.1]7B

This coordination among enforcement authorities can present challenges for companies 
and practitioners. 8n the one hand, coordinated resolutions mitigate the risk that a 
company will pay multiple penalties for the same underlying conduct. 8n the other hand, 
it has become increasingly di’cult to contain an international anti5corruption investigation 
to one qurisdiction. :ocuments and information disclosed to one enforcement authority 
may be disclosed to another enforcement authority through formal and informal law 
enforcement information sharing.1]–B To obtain self5reporting and cooperation credit in 
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multiple qurisdictions, companies must thus decide which enforcement authorities to report 
to, the se1uence in which they make these reports and the best means to approach the 
authorities )e.g., whether the company should approach an authority itself or re1uest one 
authority to help coordinate with other authorities2.

While international coordination presents companies with di’cult choices, an even more 
di’cult situation arises when countries are not coordinating. A lack of coordination can result 
in an inability to attain Unality as the threat of additional actions by other government entities 
continues to loom over the company. This lack of coordination can prolong a crisis for years 
and inhibit a company from moving past the scandal in terms of both reputation and Unancial 
impact.

The eIperience of the family5owned construction conglomerate, 8debrecht, dramatically 
illustrates this point. Bn :ecember 06H-, 8debrecht and its a’liate (raskem SA, a (raZilian 
petrochemical company, agreed to a ;SY7.E billion global settlement to resolve charges 
with ;S, (raZilian and Swiss authorities arising out of alleged schemes to pay bribes to 
foreign o’cials around the world.1]8B Rather than achieving Unality in :ecember 06H- with 
the announcement of this coordinated resolution, 8debrecht has faced an onslaught of 
investigations across the region. Bndeed, immediately after the resolution was announced, 
there were calls by multiple governments for 8debrecht to eIplain the corrupt payments in 
their respective countries, with several countries, including Vcuador and Colombia, opening 
formal investigations.1]QB 8debrecht has since had to negotiate individual settlements with 
countries throughout the region. Bn 06H—, for eIample, 8debrecht agreed to pay ;SY006 
million in Unes to the Panamanian authorities and ;SYH$X million in penalties to authorities 
in the :ominican Republic.120B Bn other countries, including Argentina, Colombia and MeIico, 
while formal resolutions have not been reached, 8debrecht has been o’cially or de facto 
banned from participating in government proqects.12]B

Almost nine years after the resolution with the ;nited States, (raZil and SwitZerland, 
8debrecht has yet to achieve Unality as it continues to negotiate separate and uncoordinated 
resolutions throughout the region. Bn August 0607, for eIample, prosecutors in Colombia 
announced criminal  indictments against  -6 individuals,  including doZens of  former 
government o’cials, on graft charges tied to the 8debrecht corruption scandal.122B That 
same month, a report by Colombiaxs attorney generalxs o’ce also claimed that 8debrecht 
still owes the Colombian government approIimately ;SYH06 million for damages inéicted 
by 8debrechtxs bribery scheme.124B More recently, in July 060E, a áew _ork federal qudge 
granted partial wins to an investment Urm and funds that Uled suit against 8debrecht arguing 
that the company made material misrepresentations in relation to the corrupt conduct.126B 
The Odebrecht case also illustrates, however, that even amid the individual negotiations and 
settlements there has been an increase in the sharing of information between countries in 
the region. For eIample, in the conteIt of the Odebrecht investigations, (raZilian authorities 
reached a deal with Argentine authorities to provide Argentina with information and evidence 
concerning 8debrecht.125B The Colombian attorney generalxs o’ce has also acknowledged 
that the ;S government assisted with its investigations into wrongdoing involving 8debrecht 
and public o’cials in Colombia.127B

As coordination spreads throughout the region, more of these qurisdictions may, at the very 
least, be willing to share information, if not willing to enter into coordinated resolutions. For 
now, however, the risk for companies of follow5on investigations and prosecutions remains 
high.
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THE CHALLENGE JY CJMPETING INTERNAL ENYJRCEMENT AOTHJRITIES

Bn addition to potentially having to engage with enforcement authorities in multiple 
qurisdictions, companies facing anti5corruption crises in Latin America may also encounter 
a lack of coordination between domestic enforcement agencies. Bn (raZil, for eIample, 
)before the enactment of :ecree HH,H0D!06002 at the federal level alone, negotiations may 
involve at least four different authoritiesó the Comptroller General of the ;nion )CG;2, 
the MPF, the ;nion Attorney Generalxs 8’ce )AG;2 and the ;nion Court of Auditors. The 
number of relevant (raZilian authorities may increase after factoring in state and municipal 
regulators. For instance, even after reaching several resolutions with federal authorities in 
(raZil, the Public Prosecutorxs 8’ce of the State of S%o Paulo sought to use information 
from 8debrechtxs agreement with the MPF to Ule charges against the company.12–B

The S(M 8ffshore )S(M2 resolution presents a related challenge, this one involving an 
enforcement agencyxs own internal processes. Bn :ecember 06HE, as part of the Lava 
Jato investigation, the MPF indicted S(M and Petrobras eIecutives on charges relating to 
the bribery of Petrobras o’cials.128B After eItensive negotiations, S(M signed a leniency 
agreement with the CG;, MPF, AG; and Petrobras on HE July 06H- that was set to become 
effective following ratiUcation by the MPFxs Fifth Chamber for Coordination and Review and 
Anti5Corruption )Fifth Chamber2.12QB 8n H September 06H-, however, the Fifth Chamber raised 
various concerns regarding the leniency agreement and referred the matter back to the MPF 
prosecutors in charge of the case for further review.140B This referral affected the presumed 
Unality of the Urst proposed agreement and a Unal settlement was delayed for more than 
two years, ultimately receiving approval on HX :ecember 06H$.14]B

Similarly, in June 0606, the CG; commenced an administrative enforcement procedure 
)AVP2  against  Uve  subsidiaries  of  the  Singaporean  infrastructure  company  ‘eppel 
Corporation. The AVP came almost three years after ‘eppel entered into a ;SYX00 million 
qoint resolution with the ;S, Singapore and (raZilxs MPF. The AVP seems to have been 
short5livedó on 06 August 0606, ‘eppel announced that the CG; had suspended the AVP 
against its subsidiaries,142B highlighting the lack of Unality and certainty that companies may 
face in resolving multi5country and multi5agency matters.

The lesson from these and other cases is that practitioners must consider all relevant players 
– both foreign and domestic – when contemplating settlement discussions, as failure to do 
so may affect the coverage offered by a resolution and could eIpose a company to additional 
Unes. Practitioners should consider which enforcement authorities may have qurisdiction 
over a matter, local agenciesx eIperience )or lack thereof2 in resolving matters, and, in some 
cases, internal and eIternal political dynamics.

CJLLATERAL CJNSEXOENCES: DEVARMENT AND SOSPENSIJN

The use of debarment and suspension from eligibility for contracting with the government or 
receiving funding from a multilateral development bank )M:(2 has evolved in recent years 
into a powerful tool to Ught corruption. The 8VC:xs 066D Anti5(ribery Recommendations 
called on parties to the Anti5(ribery Convention toó ísuspend, to an appropriate degree, from 
competition for public contracts or other public advantages, including public procurement 
contracts and contracts funded by o’cial development assistance, enterprises determined 
to have bribed foreign public o’cialsx.144B  Following this recommendation, signatory 
countries – including throughout Latin America – have started to include the potential 
of debarment and suspension into their anti5corruption laws. For eIample, Colombiaxs 
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Transnational Corruption Act includes debarment from contracting with the Colombian 
government for up to 06 years as a potential sanction.146B Although not necessarily consistent 
across the region, other countries, including Argentina, (raZil, MeIico and Peru, have each 
incorporated the potential for debarment or suspension into their respective anti5corruption 
laws.

Additionally, since 06HH, the maqor M:(s, including the Bnter5American :evelopment (ank 
and the World (ank Group, signed a cross5debarment agreement. While each M:( maintains 
its own processes for evaluating when debarment or suspension is appropriate in connection 
with corruption related to one of its funded proqects, the agreement means that a company or 
individual who is debarred by one M:( )for a term of more than one year2 will automatically 
be debarred by the other M:(s for the same term. As the President of the World (ank 
announced when the agreement was reached, íwith todayxs cross debarment agreement 
among development banks, a clear message on anti5corruption is being deliveredó Steal and 
cheat from one, get punished by all.x145B As a result of the agreement, the impact of sanctions 
imposed by one M:( has been greatly enhanced.

Critically, the form that an enforcement action takes can impact whether a company 
will face the collateral conse1uence of suspension or debarment. :ebarment systems 
are not uniform across qurisdictions or M:(s, and not all qurisdictions or M:(s re1uire 
automatic debarment or suspension even when there are violations of anti5corruption laws. 
For eIample, in some qurisdictions there may be differences between entering a guilty 
plea versus negotiating a form of leniency agreement. Given the signiUcant implications of 
suspension or debarment, a company must consider and seek to mitigate such collateral 
conse1uences as part of its strategy in resolving a corruption case.

RECENT CHALLENGES TJ ENYJRCEMENT

There have been recent indications that the region has taken a step back with respect 
to enforcement of some of the anti5corruption measures discussed above. Bn (raZil and 
MeIico, for eIample, anti5corruption enforcement became increasingly politicised following 
the election of anti5establishment leaders in 06H$. Since the election of former (raZilian 
President Jair (olsonaro in 8ctober 06H$, the Lava Jato investigation has been closed,147B 
several prominent convictions secured under Lava Jato have been overturned, and, under 
President LuiZ BnOcio Lula da Silvaxs new administration, a (raZilian Supreme Court qustice 
limited the use of information from 8debrechtxs leniency agreement and suspended the 
payment of a large portion of the multi5billion dollar Une imposed on the company as part 
of that agreement.14–B These decisions could potentially qeopardise other resolutions. Across 
the region, corruption remains a top concern for most people, though recovery efforts related 
to the covid5HD pandemic and concern over democratic backsliding have caused many 
countries to turn their attention away from already struggling anti5corruption initiatives. This 
combination of factors has resulted in a steady erosion of the anti5corruption framework in 
many countries across Latin America.148B

Bt is unclear whether this is a sustained, regional trend or how it will impact any particular 
case. For eIample, despite the o’cial end of the Lava Jato task force in February 060H, 
(raZilian prosecutors have continued to pursue bribery and bid rigging investigations – 
stemming from Lava Jato and beyond – under the auspices of (raZilxs Special Action 
Group for Fighting 8rganiZed Crime )GAVC82.14QB Also, despite the closure of the Lava Jato-
investigation, (raZilian agencies still appear to have an appetite for and resources to bring 
maqor enforcement actions related to Petrobras and 8debrecht,160B and (raZilian authorities 
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continue to cooperate with foreign authorities bringing Lava Jato5related enforcement 
actions abroad.16]B Moreover, anti5corruption bills continue to progress throughout Latin 
America, helping to further strengthen the regional enforcement framework.162B Finally, 
even if Latin American countries reduce their anti5corruption enforcement efforts, other 
enforcement authorities are likely to step into the breach and bring cases where there is a 
qurisdictional neIus.

There have been notable developments in the international anti5corruption enforcement 
landscape of late, primarily catalysed by the policy priorities under the second administration 
of President :onald Trump. :espite the evolving landscape, however, there is no indication 
that anti5corruption enforcement related to Latin America will  soon be neglected by 
authorities in  the ;nited States or  elsewhere.  8n D June 060E,  the :8J released a 
memorandum establishing íGuidelines for Bnvestigations and Vnforcement of the Foreign 
Corrupt Practices Act )FCPA2x )the FCPA Guidelines2, which direct ;S prosecutors to consider 
four ínon5eIhaustive factorsx when evaluating FCPA investigations and enforcement actionsó 
)H2 targeting cartels and transnational criminal organisations )TC8s29 )02 safeguarding ;S 
business opportunities9 )72 advancing ;S national security9 and )X2 prioritising serious 
misconduct.164B The guidelines further direct prosecutors to consider the likelihood that 
a foreign law enforcement authority íis willing and able to investigate the same alleged 
misconductx – presumably meaning that :8J will be more willing to step in and prosecute a 
case if authorities in Latin America are not willing or able to do so. Bt is too soon to tell how the 
new FCPA Guidelines will impact FCPA enforcement in Latin America. Bn many ways, the new 
guidelines are consistent with historical FCPA enforcement practices. There is one aspect 
of the new FCPA Guidelines, however, that could increase law enforcement attention on the 
regionó the focus on cartels and TC8s. Through the FCPA Guidelines and other high5level 
administrative actions, the Trump Administration has clearly indicated its intention to focus 
on cartels, TC8s and designated foreign terrorist organisations )FT8s2 in Latin America.5
166B These enforcement actions may well ensnare a range of actors, including companies, 
in the region. 8utside of the ;nited States, enforcement authorities from around the world 
are recommitting to the Ught against corruption, strengthening cross5border collaboration 
and leveraging far5reaching anti5bribery legislation to prosecute criminal conduct overseas, 
including in the Americas.165B

INYJRMATIJN GATHERING AND SHARING

Any company responding to a potential corruption5related crisis will need to gather facts 
and information to understand what happened, assess potential eIposure to liability and 
develop appropriate remedial measures. This is true regardless of whether the matter 
remains internal or becomes a government5facing investigation. ñow a company goes 
about investigating a matter and, if necessary, sharing information with stakeholders and 
enforcement authorities must be thoughtfully considered. Companies must be careful to 
avoid the pitfalls of myriad often restrictive and conéicting laws, including data privacy, data 
protection and labour and employment laws. Practitioners need to ensure that, in responding 
to a corruption crisis, the company does not eIpose itself to violations of other laws.

LIMITATIJNS IMPJSED V[ DATA PRI3AC[ AND DATA PRJTECTIJN LAWS

:ata privacy and data protection laws, which prohibit the misuse or disclosure of personal 
information, are an important consideration when starting an investigation in Latin America. 
:ata privacy regimes, and the restrictiveness of each regime, vary widely across countries. 
(elow is a chart showing which Latin American countries have enacted data privacy laws.
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LATIN AMERICAN CJONTRIES WITH DATA PRI3AC[ LAWS AS JY AOGOST 2025

Country :ata privacy 
legislation enacted

Laws with limited 
data privacy 
provisions

áo data privacy 
legislation enacted

Argentina /

(olivia /

(raZil /

Chile /

Colombia /

Costa Rica /

:ominican 
Republic

/

Vcuador /

Vl Salvador
”

/

Guatemala
”

/

ñonduras
”

/

MeIico /

áicaragua /

Panama /

Paraguay
”

/

Peru /

;ruguay /

QeneZuela /
”
 Additional legislation under development or pending before legislature.

:ata privacy is a crucial consideration when organising a corruption crisis response team 
and re1uires skilful navigation, especially as it can signiUcantly affect costs and legal fees. 
For eIample, data privacy concerns might re1uire that the initial phases of an investigation 
be handled in5country, and personal information might need to be redacted from documents 
before they are taken out of the country. Practitioners working in the region are advised 
to retain or consult with both a data privacy lawyer and a vendor e1uipped to handle 
cross5border data privacy issues early on in an investigation.

:ata privacy issues also create additional challenges for cooperating companies seeking to 
voluntarily produce documents to foreign enforcement authorities. For eIample, although 
heavily redacted documents may not be viewed favourably by enforcement authorities, 
data privacy laws generally do not contain eIceptions for productions made to foreign 
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enforcement authorities. Practitioners representing cooperating companies, therefore, 
should consider whether any other eIceptions may apply )e.g., some data privacy laws have 
eIceptions for litigation defence2, whether the companyxs BT5use policy permits production 
of the information for purposes of an investigation or whether the company should seek 
eIpress consent from its employees to produce their personal information. Bn some 
circumstances, companies might consider delivering unredacted documents to domestic 
enforcement authorities for transfer to foreign enforcement authorities through the mutual 
legal assistance process. This option may be impracticable, however, if the domestic and 
foreign enforcement authorities are not otherwise coordinating their investigations and 
could open the company up to unwanted domestic scrutiny.

CJNDOCTING WITNESS INTER3IEWS AND MA9ING WITNESSES A3AILAVLE

Bnvestigations in Latin America, like any other investigation, will include witness interviews. Bn 
addition to Upjohn5type warnings, practitioners should consult with local counsel regarding 
any additional warnings that may be re1uired under local law. Practitioners should also 
consult with local counsel on any limitations on a companyxs ability to re1uire its employees 
to cooperate with an internal investigation or to cooperate with enforcement authorities, 
which may re1uest to interview employees. Special consideration should be given to 
re1uests to conduct such interviews in the ;nited States or at a ;S embassy, as doing 
so would subqect witnesses to ;S qurisdiction. Bn contrast, ;S enforcement authorities 
generally cannot interview witnesses in another country without the second countryxs 
eIpress approval, usually through a mutual legal assistance re1uest.

THE IMPJRTANCE JY ANTI-CJRROPTIJN CJMPLIANCE PRJGRAMMES

As in any other region, having a robust, risk5based compliance programme is the best way 
to avoid a corruption5related crisis in Latin America. An effective compliance programme 
should be designed to detect and prevent improper conduct. Bdeally, the compliance 
programme will be tailored not only to the companyxs business but also to the uni1ue aspects 
of doing business in a particular country. As noted above, because global standards are 
rapidly converging, the core elements of a compliance programme should be able to address 
effectively the concerns of multiple enforcement authorities at the same time.

(y way of illustration, below is a chart comparing some key elements of the 8VC:xs 
Good Practice Guidance to the compliance eIpectations set forth under the anti5corruption 
regimes in (raZil and Argentina.

CJMPLIANCE PRJGRAMME ELEMENT REXOIREMENTS

Re1uirement 8VC: Good 
Practice Guidance

(raZil Clean 
Companies Act

Argentina Law 
0—,X6H

Tone at the top Strong, eIplicit 
and visible support 
and commitment 
from senior 
management

Commitment of 
senior 
management and 
board members to 
a compliance 
programme

May include 
visible and clear 
support from senior 
leadership and 
management

Articulated policies 
and procedures

Maintain a clearly 
articulated and 
visible corporate 
policy

Bmplement policies 
and procedures 
applicable to 

Must include a code 
of ethics or conduct 
or e1uivalent set of 
policies
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everyone at the 
company

Training 
re1uirement

:esign measures 
to ensure periodic 
communication 
and documented 
training for all levels 
of the company

Conduct periodic 
training

Must include 
periodic training

Reporting 
mechanism

Maintain internal 
and, where 
possible, 
conUdential 
reporting by and 
protection of 
directors, o’cers, 
employees and, 
where appropriate, 
business partners

Bmplement a 
reporting channel 
that is openly 
and broadly 
disseminated and 
anti 5 retaliation 
protection for 
whistle 5 blowers

May include 
reporting 
mechanism and 
whistle 5 blower 
protection

Periodic risk 
assessment

Conduct periodic 
reviews of ethics 
and compliance 
programmes

Conduct 
continuous 
monitoring of the 
programme and 
periodic risk 
assessment

May include 
periodic risk 
assessment

Third parties Vstablish properly 
documented risk 5 
based due diligence 
and appropriate and 
regular oversight of 
third parties

Adopt policies 
and procedures 
applicable to third 
parties, including 
due diligence on 
third parties

May include third 5 
party monitoring

As shown in the summary of anti5corruption legislation chart in the íThe standardising role 
of multilateral anti5corruption agreementsx section of this chapter, an effective compliance 
programme serves as a mitigating factor for a corruption offence in several Latin American 
countries and serves as an a’rmative defence in others. (raZilxs Clean Companies Act, 
for eIample, takes into account a companyxs compliance programme for purposes of a 
reduction in sanctions. Similarly, Argentinaxs anti5corruption statute considers the eIistence 
of an effective compliance programme as a mitigating factor when calculating sanctions. Bn 
other countries, such as Colombia and Peru, an effective compliance programme can serve 
as an a’rmative defence.

CJNCLOSIJN

There have been signiUcant changes in the enactment and enforcement of anti5corruption 
laws in Latin America in recent years. Any practitioner working in this region should be 
aware of these changes, speciUcally with respect to the undeniable movement toward the 
standardisation of anti5corruption legislation across countries.

8n the one hand,  this  trend towards alignment  helps companies implement  global 
compliance programmes that can simultaneously meet the eIpectations of various 
enforcement authorities.  8n the other hand,  the increased focus on anti5corruption 
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legislation and the growing pressure to enforce these laws have led to an uptick in 
enforcement across the region, putting companies and individuals at a heightened risk of 
liability. At the same time, recent rollbacks in enforcement in certain countries could lead 
to uneven enforcement in the coming years. Practitioners should also be aware of the 
increasing cooperation and information sharing, both between countries in the region and 
with countries outside of the region – most notably, the ;nited States. Any step or disclosure 
taken in one country may very well be shared with regulators or prosecutors in another 
qurisdiction.

Finally, in terms of practical considerations when conducting an investigation in Latin 
America, practitioners should be aware of the multiplicity of regulators with potential 
qurisdiction as well as local legal, cultural, political and economic factors that come into 
play. Thoughtfully considering this diverse array of potentially relevant factors can increase 
the effectiveness and e’ciency of an investigation and help to deUnitively resolve a 
corruption5related crisis in the region.

ENDNJTES
1]B This standardisation, however, has not been uniform throughout the region and the Ught 
against corruption in Latin America is often subqect to broader political forces. We discuss 
some of the recent political setbacks in anti5corruption enforcement below.
12Bhttpó!!www.oecd.org!daf!anti5bribery!ConvCombat(ribery'VáG.pdf.
14B httpó!!www0.camara.leg.br!legin!fed!lei!06H7!lei5H0$X-5H5agosto506H75——---X
5publicacaooriginal5HX6-X—5pl.html.
16B httpó!!www.boletinoUcial.gob.ar!>]:etalleáorma!H—EE6H!06H—H06H.
15B httpó!!www.oecd.org!corruption!anti5bribery!Argentina5Phase57bis5Report5VáG
.pdf.
17B httpó!!www.unodc.org!unodc!en!corruption!ratiUcation5status.html.
1–B httpó!!www.unodc.org!unodc!en!treaties!CAC!.
18B httpó!!www.oas.org!en!sla!dil!inter'american'treaties'(5E$'against'Corrupti
on.asp.
1QB id.
1]0B httpsó!!ustr.gov!sites!default!Ules!Ules!agreements!FTA!;SMCA!TeIt!0—'Ant
icorruption.pdf.
1]]B httpó!!www.transparency.org!news!feature!uncac'review' mechanism'up'and'run
ning'but'urgently'needing'improvement.
1]2B httpó!!www.mpf.mp.br!grandes5casos!lava5qato!resultados. (etween 06HD and 0606, the 
MPF changed the methodology used to count convictions. Bn 06HD, the MPF counted 
convictions in the lower courts, but now counts only convictions a’rmed by the Court of 
Appeals.
1]4B id.
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httpó!!www.qustice.gov!opa!speech!deputy5attorney5general5rod5rosenstein5de
livers5remarks5new5york5city5bar5white5collar.
1]5B httpsó!!www.qustice.gov!opa!pr!corUcolombiana5pay5$6m5resolve5foreign5brib
ery5investigations9 see also httpsó!!www.sec.gov!news!press5release!06075HEH.
1]7B httpó!!www.wsq.com!articles!braZil5Ules5bribery5charges5in5embraer5aircraf
t5sale5to5dominican5republic5HXHHE6007-.
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0(:.
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0 0 6 5 m i l l i o n 5 U n e 5 a i d 5 p a n a m a 5 p r o b e 5 i d ; S ‘ ( á H A ñ E — C 9 
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—L0/H.
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httpó!!www.reuters.com!article!us5meIico5odebrecht!meIico5bans5government5b
u s i n e s s 5 w i t h 5 o d e b r e c h t 5 f o r 5 t w o 5 a n d 5 a 5 h a l f 5 y e a r s 5 i d ; S ‘ ( á H ñ P 0 W T 9 
ht tp ó !!www.reuters .com!ar t ic le!us5argent ina5odebrecht 5 id;S‘(áHD80JQ9 
httpsó!!andina.pe!Bngles!noticia5odebrecht5banned5from5signing5contracts5wi
th5peru5state5-X$EX0.aspI.
122B httpsó!!www.wsq.com!world!americas!colombian5prosecutors5to5charge5-65peopl
e5with5graft5tied5to5odebrecht5building5scandal5EXcfXD6D.
124B httpsó!!www.reuters.com!article!colombia5odebrecht!colombia5says5odebrecht5
still5owes5H065million5for5corruption5id;‘LHá7D_0RM.
126B httpsó!!assets.law7-6news.com!07-E666!07-E—0X!https5ecf5nysd5uscourts5gov5d
ocH5H0—H7—$—00$-.pdf.
125B httpsó!!riotimesonline.com!braZil5news!rio5politics!braZil5argentina5sign5d
eal5to5share5odebrecht5plea5bargaining5information.
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INTRJDOCTIJN

MeIico has been a full member of the Financial Action Task Force )FATF2 since 0666. 
The FATF is an intergovernmental body to counter the abuse of the Unancial system by 
criminals and terrorists, and MeIicoxs membership strengthens its capacity to respond to 
the threats that all countries face. As a member of the FATF, MeIico must implement the 
FATF recommendations,1]B and pursue money laundering, terrorist Unancing and Unancing of 
proliferation of weapons of mass destruction, applying preventive measures to the Unancial 
sector and other designated sectors.

According to FATF Recommendations H6 and 00, Unancial institutions and designated 
non5Unancial businesses and professions ):áF(Ps2 should undertake due diligence to 
identify their customers and verify their identity. :áF(Ps form a diverse group of entities 
and individuals that are involved in activities outside the traditional Unancial sector but 
are susceptible of being used for money laundering purposes, terrorist Unancing or other 
illicit Unancial activities. Their inéuence on the economic landscape is far5reaching, and 
their compliance with anti5money laundering )AML2 and counter5terrorist Unancing )CTF2 
obligations is paramount to safeguarding Unancial systems worldwide.

The list of professional activities that are considered :áF(Ps is constantly being updated 
and  remains  relevant.  ñowever,  one  thing  common to  all  :áF(Ps is  that  they  are 
money5circulating business likely to encounter fraudsters. They encompass a wide range of 
industries and professions that are e1ually susceptible to eIploitation by illicit actors.

Bn MeIico, :áF(Ps encompass a diverse range of businesses and professions that, while 
not directly involved in traditional Unancial services, can be vulnerable to money laundering 
and terrorist Unancing activities. This category includes notaries, real estate agents, casinos, 
dealers in precious metals and gemstones, art dealers, vehicle dealers, charities, and trusts 
and company services providers, among others.

Bt is important to be aware about :áF(Psx operations and the risks, sanctions and compleI 
conse1uences they can face from regulatory authorities. These conse1uences are not 
always limited to Unancial penalties and can lead to complicated legal challenges. A :áF(P 
failing to meet its AML and CTF obligations could incur reputational damage, operations 
disruption, Unancial burdens and even criminal liability, so it is fundamental for entities and 
individuals that 1ualify as :áF(Ps in MeIico to set proper AML controls to comply with local 
regulations to avoid such crises and be able to challenge adverse resolutions from the AML 
authorities.

REGOLATJR[ YRAMEWJR9

MeIicoxs  approach  to  regulating  :áF(Ps  has  evolved  over  the  years  to  align  with 
international AML and CTF standards. The countryxs commitment to Ught and prevent 
Unancial crime is evident. The regulatory framework governing :áF(Ps is primarily derived 
from international standards set by the FATF.

The MeIican Anti5Money Laundering Law )MAMLL2 entered into effect on H— July 06H7.5
12B Bt establishes certain :áF(P activities that are classiUed as ívulnerablex and, therefore, 
must be subqect to identiUcation by and in some cases be reported to the authorities. These 
activities include the granting of loans or credits with and without guarantee, provision of 
professional services, real estate activities such as the leasing of properties, among others. 
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These obligations remain in force, and recent legislative amendments introduced on H- 
July 060E,14B have eIpanded the compliance framework in order to strengthen the regulatory 
regime and address the deUciencies identiUed by the FATF in its Mutual Vvaluation Report 
of January 06H$, as well as the recommendations outlined in its Follow5;p Report of May 
0607.

:áF(Ps must conduct thorough customer due diligence )C::2 procedures. These involve 
identifying and verifying the identities of their clients, assessing the risk associated with each 
client and monitoring their transactions for suspicious activities. :áF(Ps must also maintain 
records of transactions, customer identiUcation information and other relevant documents 
for a speciUc period, typically Uve years. These records play a crucial role for regulators and 
law enforcement agencies in tracking and investigating suspicious activities.

Furthermore, :áF(Ps have reporting re1uirements, they are compelled to report certain 
operations that eIceed deUned thresholds and any suspicious transactions or activities to 
MeIicoxs Financial Bntelligence ;nit )FB;2. Additionally, they are prohibited from participating 
in certain activities that involve large cash transactions.

While MeIicoxs regulatory framework for :áF(Ps is comprehensive, several challenges 
persist. Some :áF(Ps may lack awareness of AML and CTF regulations or may not prioritise 
compliance owing to limited resources or eIpertise. Assessing and mitigating risks can be 
particularly challenging, as unlike Unancial institutions, they may not have the same level 
of resources or specialised knowledge. MeIicoxs substantial informal economy poses a 
challenge to the regulation of :áF(Ps, as illicit transactions can easily take place outside 
the formal Unancial system, making regulation more di’cult.

Vffective enforcement of international regulations remains a concern, and authorities must 
ensure that violations are detected and punished appropriately to serve as a deterrent. Some 
:áF(Ps may lack the resources and eIpertise needed to implement effective measures, 
making capacity building through training and guidance essential.

As technology evolves, so do the methods employed by money launderers. :áF(Ps must 
stay abreast of emerging risks associated with digital currencies and online transactions. 
Bn that sense, it is crucial to recognise that the regulatory framework for :áF(Ps in MeIico 
is not static9 it must adapt to the changing landscape of Unancial crime and technology. 
:áF(Ps and regulatory authorities should engage in continuous dialogue, innovation and 
cooperation.

Through collaboration and a shared commitment to transparency and Unancial integrity, 
MeIicoxs regulatory framework for :áF(Ps can not only overcome its challenges but also 
set an eIample for the world. (y addressing these concerns, it can strengthen the resilience 
of its Unancial system and protect its reputation as a responsible global Unancial player. 
MeIicoxs qourney towards enhancing AML and CTF compliance for :áF(Ps is one that 
demands ongoing vigilance, adaptability and a steadfast commitment to its role in the 
broader international efforts to combat illicit Unance.

DOE DILIGENCE

(eyond being a mere regulatory obligation, implementing C:: within the MeIican landscape 
serves as a systematic process of investigation, research and analysis to prevent suspicious 
activities. This enables :áF(Ps to comprehensively gauge the risks associated with 
each customer  interaction,  allowing them to  tailor  their  approach to  mitigate  risks 
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and spot anomalies or suspicious patterns of behaviour before they escalate. These 
obligations remain in force, and recent amendments to the MAMLL have introduced 
eIpanded re1uirements to strengthen AML!CTF practices, particularly regarding risk5based 
approaches and ultimate beneUcial ownership );(82 veriUcation.

C:: is a comprehensive process, encompassing various essential components that include 
customer identiUcation and veriUcation, understanding the nature and purpose of the 
business5customer relationship, beneUcial ownership identiUcation and veriUcation, and 
ongoing monitoring for suspicious activities.

As a result of the amendments, :áF(Ps are now re1uired to personally meet their clients 
in order to comply with the obligation of proper identiUcation. Bf clients are legal entities 
or individuals acting through trusts, :áF(Ps should identify the ;(8. Bf the client is an 
individual, a statement must be collected regarding the possible eIistence of a ;(8. 
Additionally, the amendment eItended the period for retaining supporting documentation 
related to vulnerable activities from Uve to H6 years, reinforcing the need for long5term 
record5keeping and due diligence.

:áF(Ps in MeIico grapple with challenges in effectively implementing C::. 8ne of 
the biggest pitfalls is the incorrect risk assessment of customers, which can lead to 
inade1uate compliance measures. Likewise, the need to collect and verify eItensive 
customer information can sometimes lead to friction in onboarding processes. Vnsuring 
data privacy and security while handling sensitive customer information is another challenge, 
given increasing incidences of data breaches.

Moreover, the amendment mandates a continuous16B  risk5based evaluation, enabling 
:áF(Ps to identify, analyse, understand and mitigate risks linked to its clients, considering 
transactional proUles, business nature and the classiUcation of politically eIposed persons 
or high5risk individuals, this evaluation must be ongoing and adapt to evolving risks.

The reform also re1uires constant monitoring of customer transactions to detect unusual 
or suspicious activities, with an obligation to Ule reports upon identifying reasonable 
grounds for suspicion. Additionally, :áF(Ps are eIpected to establish clear internal policies, 
procedures and continuous staff training programmes,15B and conduct internal or eIternal 
audits to assess the effectiveness of compliance measures. These obligations collectively 
promote a comprehensive and systematic approach to AML!CTF, fostering a robust 
corporate culture of risk prevention and control.

REPJRTING REXOIREMENTS

Reporting re1uirements are not qust a regulatory boI to check9 they help :áF(Ps to eIpose 
and restrict money laundering and terrorist Unancing. :áF(Ps must Ule electronic reports 
of unusual or suspicious activities with the regulatory authorities no later than the H—th day 
of the month following the month in which the transaction or activity occurred. Reporting 
enables :áF(Ps to swiftly identify unusual or suspicious Unancial activities, facilitating 
timely intervention and potentially preventing illicit Unancial éows. The reports submitted 
by :áF(Ps serve as an invaluable paper trail for authorities investigating Unancial crimes, 
providing critical leads and evidence, eIpediting investigations.

The reform emphasises the obligation to report suspicious transactions within 0X hours 
when there is a suspicion or knowledge that resources could be related to money laundering 
or terrorist Unancing, even if the transaction was not completed. This accelerated notiUcation 
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regime heightens the responsiveness of :áF(Ps and enhances coordination with the 
Financial Bntelligence ;nit )FB;2.

Compliance with reporting re1uirements is  a  fundamental  aspect  of  :áF(Psx  legal 
obligations, since non5compliance resulting in severe legal conse1uences, including 
sanctions and penalties.

Reports are submitted to MeIicoxs FB;. Bn addition to suspicious transaction reports, :áF(Ps 
must Ule reports regarding transactions that eIceed thresholds established in the MAMLL, 
depending on the activity carried out. The amendments to the Law mandate a more precise 
and eIpanded deUnition of reportable transactions, considering risk5based thresholds and 
speciUc activities identiUed as vulnerable, ensuring a more granular and effective reporting 
framework.

:espite their importance, :áF(Ps in MeIico face several challenges when it comes to 
fulUlling reporting re1uirements effectively. Smaller :áF(Ps may struggle with resource 
– including technology and staff – limitations hindering their ability to e’ciently collect, 
analyse and report suspicious activities. Reporting hinges on the 1uality and accuracy of 
data collected.

The Unancial landscape is increasingly compleI, characterised by intricate transactions 
and novel technologies. This compleIity is a signiUcant challenge in fulUlling reporting 
re1uirements, as entities must adapt and eIpand their capabilities to monitor and report on 
these diverse Unancial activities.

:áF(Ps also face a number of other challenges when fulUlling their reporting re1uirementsó

4 :ata  management  and  analysisó  the  volume  of  data  generated  by  reporting 
re1uirements is staggering. V’ciently managing and analysing this data to identify 
suspicious activities is a considerable undertaking, demanding sophisticated tools 
and skilled professionals.

4 Compliance costsó meeting reporting re1uirements can lead to substantial costs. 
These include investment in technology, staff training and maintaining compliance 
programmes. Smaller businesses may Und these costs particularly burdensome.

4 Regulatory burdenó overly compleI or burdensome reporting re1uirements can 
discourage compliance. Regulatory authorities must strike a balance between 
gathering necessary data and imposing undue administrative burdens.

4 Legal and privacy challengesó reporting often involves sensitive data, raising legal and 
privacy concerns. (alancing the need for transparency with individual rights remains 
a perpetual challenge.

The Law entrusts the FB; and the regulatory authorities with enhanced coordination to 
provide guidance, training and oversight to :áF(Ps, promoting a uniUed and effective 
reporting system. This includes the development of updated rules of general application that 
will clarify and facilitate compliance with reporting obligations.

Bt is evident that the compleIities and burdens associated with reporting re1uirements 
re1uire careful consideration. Regulatory authorities, businesses and professionals must 
collaborate to Und solutions that maintain the integrity of the AML or CTF framework while 
minimising the adverse impacts.
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The challenges in fulUlling reporting re1uirements are not insurmountable9  they are 
opportunities for innovation and improvement through technological advancements, 
streamlined processes, enhanced ability to detect and combat money laundering and 
terrorist  Unancing.  áevertheless,  the importance of  fulUlling reporting re1uirements 
transcends regulatory compliance9 it is an ethical and practical commitment to the integrity 
of the Unancial system. (y adhering to these re1uirements, Unancial institutions, businesses 
and professionals contribute to a culture of transparency, responsibility and accountability. 
Bn fulUlling reporting re1uirements, they become active participants in the global mission to 
safeguard the Unancial world from the threats of money laundering and terrorist Unancing. 
Reporting is not qust an administrative duty9 it is a means to creating a secure and transparent 
Unancial ecosystem.

OLTIMATE VENEYICIAL JWNER

Following the recent amendment to the MAMLL, a new chapter was added to the Law 
introducing speciUc obligations regarding the identiUcation and registration of the ;(8. 
These obligations apply directly to all corporations.

Pursuant to the new provisions, corporations must register in the system of the Ministry 
of Vconomy all relevant information enabling the identiUcation of the individual or group 
of individuals who 1ualify as their ;(8, in accordance with the applicable criteria and the 
technical guidelines issued by the Ministry of Vconomy.

Moreover, corporations must comply with re1uests from competent authorities to clearly 
determine and document their ;(8. Additionally, they are re1uired to retain all supporting 
documentation, and, in the event of any transfer of ownership or creation of rights over 
shares or e1uity interests, must Ule a notice in the electronic system operated by the Ministry 
of Vconomy.

These new obligations signiUcantly increase the compliance burden for the corporations, 
especially  those operating in  higher5risk  sectors  or  engaging in  compleI  corporate 
structures. The amendment thus reinforces the role of corporations in ensuring corporate 
transparency and accountability, in alignment with international AML!CFT standards.

SANCTIJNS YJR NJN-CJMPLIANCE WITH THE MAMLL

Sanctions for non5compliance with AML and CTF obligations act as a powerful deterrent, 
compelling :áF(Ps to prioritise and maintain compliance. Sanctions also hold :áF(Ps 
accountable for their actions, fostering a culture of responsibility and diligence, representing 
an essential part of the legal framework, providing regulatory authorities with the tools 
needed to enforce compliance and maintain Unancial stability.

Sanctions for non5compliance with MAMLL obligations can vary depending on the provision 
that is breached and the severity of the violation. :áF(Ps may face Unancial administrative 
penalties imposed by regulatory authorities and even criminal liability. These penalties are 
designed to impose a Unancial burden on non5compliant entities and deter future violations.

:áF(Ps must identify their customers or clients with whom they carry out activities caught 
by the MAMLL, compiling Ules with documentation and information re1uired by regulatory 
authorities, depending on the type of subqect in 1uestion. Bf the Ules are not duly compiled 
:áF(Ps may be subqect to an economic sanction ranging from 00,-0$ MeIican pesos to 
00-,0$6 MeIican pesos17B for each Ule that is not duly compiled.
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:áF(Ps  carrying  out  regulated  activities  shall  Ule  electronic  reports  before  the 
corresponding authorities. Bf reports are not Uled or Uled late, :áF(Ps may be subqect to 
an economic sanction ranging from H,H7H,X66 to —,7EX,H66 MeIican pesos or H6 per cent to 
H66 per cent of the transaction value, whichever is higher, for each report that is not Uled or 
was Uled late.

According to the MAMLL, it is forbidden to accept certain amounts of cash in cases of sales 
or ownership transfers of various goods. Bf this threshold provision is violated, economic 
penalties could be imposed, ranging from H,H7H,X66 MeIican pesos to —,7EX,H66 MeIican 
pesos or H6 per cent to H66 per cent of the transaction value, whichever is higher, for each 
transaction in which such thresholds were not respected.

Bn more severe cases of non5compliance, regulatory authorities may suspend or revoke 
licences or permits to operate. For eIample, notary public or casino permits and licences 
could be revoked if provisions are gravely or repeatedly breached.

CRIMINAL LIAVILIT[

Bn cases involving serious violations, criminal prosecution may be pursued, involving :áF(Ps 
and their personnel in legal charges, leading to Unes or imprisonment.

Bn accordance with article X66 bis of the MeIican Federal Criminal Code, those who by 
themselves or through an intermediary ac1uire, own, possess, invest or conceal, among 
others, rights or goods of any nature, knowing they come from or represent the product of an 
unlawful activity, will be sanctioned with Uve to Ufteen years of imprisonment and a sanction 
of 0—$,$66 to H,7DX,666 MeIican pesos1–B shall be imposed.

Likewise, in accordance with article -0 of the MAMLL, the competent authority may sanction 
with imprisonment from two to eight years and a Une of H7D,X66 to EE—,-66 MeIican pesos 
in accordance with the MeIican Federal Criminal Code, those whoó

4 knowingly, provide to those who must Ule reports, information, documentation, data, 
or images that are false or are completely illegible, to be incorporated in the reports9 
or

4 knowingly modify or alter information, documentation, data or images intended to be 
incorporated in the reports.

Also, in accordance with article -0 of the MAMLL, the competent authority may sanction 
with imprisonment from four to ten years and a Une of H7D,X66 to EE—,-66 MeIican pesos 
anyone who, without authorisation from the competent authority, discloses or divulges, by 
any means, information in which a natural or legal person or public servant is linked to any 
notice or information re1uirement made between authorities, in connection with any act or 
operation related to vulnerable activities, regardless of whether the notice eIists or not.

Bmposition of any of the above sanctions may also cause :áF(Ps to suffer signiUcant 
reputational damage that directly threatens their economic and social interests.

AOTHJRIT[-LED AODITS

As a part of the FATF, MeIico is subqect to evaluations of their AML and CFT measures, 
analysing the level of compliance with the FATF recommendations and the effectiveness of 
MeIicoxs AML!CFT system. 8ne of the key points made in the third mutual evaluation report 
published by the FATF in January 06H$18B was that within the last three years of the report, 
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AML authorities have been able to inspect fewer than 6.0 per cent of :áF(Ps. This triggered 
several actions of the MeIican AML authorities to verify :áF(Psx compliance with the AML 
obligations, and one of those actions was a considerable increase in audits.

The growing number of audits is also a response to international pressure. Bn its MVR, 
the FATF rated MeIico as only ípartially compliantx with Recommendation 0$, which calls 
for effective supervision of :áF(Ps. ‘ey deUciencies included a lack of resources, limited 
enforcement capacity and a poor risk5based approach. Bn light of these observations, 
MeIican authorities have intensiUed audits as part of their commitment to align with 
international standards and prevent reputational or Unancial sanctions.

Audits conducted by regulatory authorities are not mere boI5ticking eIercises but are 
one of the main mechanisms that help ensure compliance with the MAMLL. They give 
tangible assurance that :áF(Ps are adhering to their AML and CTF obligations outlined 
in the law. They provide a real5time assessment of whether compliance measures are not 
qust theoretical but are actively practised. (ased on rigorous scrutiny of :áF(Psx internal 
processes and systems, audits are adept at uncovering vulnerabilities and weaknesses in 
their AML and CTF measures.

Bn recent years, it has been reported a sustained increase in AML related audits as part of 
a risk5based supervisory strategy targeting entities with greater systemic relevance. This 
intensiUcation of oversight reéects not only technical compliance obqectives but also broader 
Uscal and political dynamics, whereby audits have prioritised the detection of irregularities 
susceptible to Unancial penalties, often at the eIpense of promoting a genuine culture of 
compliance.

The knowledge that audits are a possibility acts as a potent deterrent. :áF(Ps are 
incentivised to maintain high levels of compliance to avoid potential legal conse1uences 
and reputational damage. Likewise, data collected during these visits informs necessary 
adqustments and improvements. Furthermore, the amendments of the MAMLL aims 
to  improve  data  collection  and  information5sharing  mechanisms,  in  line  with  FATF 
Recommendations. Bnformation obtained by supervisory authorities during inspections will 
be treated with strict conUdentiality but may be shared with other competent authorities for 
AML!CFT purposes, reinforcing the interinstitutional approach to risk mitigation.

9E[ CJMPJNENTS JY AODITS

Audits are multidimensional processes, consisting of various critical components based on 
meticulous preparation. This entails ensuring that all re1uired documentation, records and 
compliance measures are readily accessible, organised and up to date. To avoid or minimise 
any sanctions by the AML authorities it is crucial for :áF(Ps to understand the procedure by 
which the audit visits will be carried out. According to article 7X of the MAMLL,1QB regulatory 
authorities may verify, eI o’cio and at any time, the compliance of obligations set forth in 
the MAMLL.

Audit procedures basically consist of two stages. The initial veriUcation stage, provided for 
in the Federal Administrative Procedure Law, establishes the mechanisms and procedures 
that regulatory authorities must comply with to verify the compliance of the obligations 
established in the MAMLL of the different vulnerable activities.
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:áF(P personnel may be subqect to interviews and 1uestioning by authorities, and must 
also provide information and supporting documentation they hold directly related to anti 
money5laundering compliance.

The sanctioning stage, also provided for in the MAMLL, establishes the mechanisms and 
procedures to sanction the person or company concerned. These sanctions vary, depending 
on the severity of the violation and the regulation violated.

CHALLENGES PJSED V[ AODITS

:espite their signiUcance, audits pose notable challenges for :áF(Ps.

Preparing for and participating in audits can be resource5intensive, particularly for smaller 
:áF(Ps with limited staff and budgets. The allocation of human resources, time and 
Unancial investments becomes a critical consideration.

According to the MAMLL, each company or legal entity that carries out :áF(P activities 
must designate before regulatory authorities a representative in charge of complying 
with MAMLL obligations. Representatives must have a broad knowledge of anti5money 
laundering laws and administrative procedures, since they are the ones that have to attend 
the audit visits and fulUl all re1uirements made by the AML authorities.

Bn recent years, :áF(Ps have faced greater regulatory pressure due to more fre1uent audits 
and the broader scope of oversight granted to authorities. This is largely the result of 
recent legal reforms, of the MAMLL and the Federal Criminal Code, which has eIpanded 
signiUcantly the scope of :áF(Ps" obligations and empowers the SñCP to act as a 
complainant in AML!CTF cases, re1uiring stricter compliance and more robust internal 
controls.

Bn that regard, coordination and communication across different facets of the business 
becomes crucial, keeping pace with evolving regulations, and ensuring that processes align 
with new re1uirements is a continuous challenge. :áF(Ps must remain agile and responsive 
to regulatory shifts.

LEGAL REMEDIES

Although the legal framework must be complied with, when regulatory authorities impose 
sanctions against :áF(Ps for non5compliance with AML obligations, it is recommended 
to challenge such sanctions, through an administrative appeal or through an annulment 
complaint because in some cases, regardless of the economic cost, the reputational damage 
caused by an adverse administrative Unding could have serious conse1uences. Furthermore, 
if the sanction is not overturned any future misconduct would be classed as recidivism and 
incur far greater sanction.

:áF(Ps can Ule an administrative appeal against the sanctions decision, such appeal is 
optional and must be Uled within HE days after the notiUcation of resolution. Alternatively 
they can directly Ule an annulment complaint before the Federal TaI Court within HE days 
after the notiUcation of resolution.

Bf an administrative appeal is Uled, and the resolution is conUrmed by the AML authority, or 
:áF(Ps are dissatisUed with the outcome of an administrative appeal, a further challenge 
through an annulment complaint before the Federal TaI Court is possible. This entails a 
legal process where an independent qudicial body assesses the legality and fairness of the 
sanctions.
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When pursuing legal remedies against sanctions, either in the administrative or qudicial 
sphere, :áF(Ps may achieve various outcomes.

Successful administrative appeals or qudicial reviews may lead to the modiUcation, reduction 
or reversal of imposed sanctions, potentially alleviating Unancial and operational burdens, 
reinstating the :áF(Ps compliance status.

Bn addition, legal remedies can clarify any ambiguities or misinterpretations in the application 
of AML!CTF regulations, beneUting not only the :áF(P in 1uestion but also the broader 
regulatory landscape.

Where Unancial burdens are imposed, to avoid any collection attempt by the AML authorities 
of the Unes, security must be Uled within 76 business days after the resolution was notiUed 
to the :áF(Ps.

CJNCLOSIJNS

The regulatory landscape for :áF(Ps remains a compleI and continuously evolving legal 
subqect that plays a crucial role in safeguarding the countryxs Unancial system from money 
laundering and terrorist Unancing activities.

While signiUcant progress has been made, some analysis indicates that compliance gaps 
persist in certain areas potentially creating eIploitative opportunities for criminals and 
organised crime groups. áevertheless, MeIicoxs regulatory framework has undeniably 
progressed and matured over the years, aligning with international AML and CTF standards 
and recognising that the Ught against illicit Unancial activities is an ongoing dynamic process 
that re1uires continuous vigilance, adaptability, evolution and cooperation among :áF(Ps 
and regulatory authorities.

To avoid any unforeseen event or sanction, it is essential that those who carry out certain 
activities contemplated in the MAMLL, proactively conduct regular internal audits and risk 
assessments to verify full compliance with their obligations thereby minimising operational 
risks, regulatory breaches and reputational damage. This proactive approach not only 
strengthens internal controls but also demonstrates a genuine commitment to regulatory 
compliance and corporate governance. Should the AML authorities perform an audit, it 
is of great importance to have the support of professionals specialised and eIperienced 
in the relevant regulatory and compliance Uelds to navigate the process effectively, avoid 
procedural pitfalls, and protect the interests of both the company and its clients.

Likewise, if any sanction is imposed, it is essential to challenge it through an administrative 
appeal or through an annulment complaint, regardless of the economic costs involved. 
Varly and decisive legal action can mitigate potential long5term conse1uences, since the 
reputational damage, not to mention the possibility of increased future sanctions due 
to recidivism rather than a Urst infringement, could have far more serious and enduring 
conse1uences for the :áF(Pxs viability and standing in the market.

;ltimately, maintaining robust compliance and being prepared for regulatory scrutiny is 
not only a legal obligation but a strategic imperative for :áF(Ps seeking to protect their 
business, clients and the integrity of the MeIican Unancial system.

ENDNJTES
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1]B FATF  Recommendations.  Financial  Action  Task  Force  )FATF2. 
httpsó!!www.fatf5gaU.org!en!topics!fatf5recommendations.html )last visited X August 
060E2.
12B :ecree enacting the MeIican Anti Money Laundering Law, published in the 8’cial GaZette 
on H— 8ctober 06H0.
14B :ecree that amends the MeIican Anti Money Laundering Law and the MeIican Federal 
Criminal Code, published in the 8’cial GaZette on H- July 060E.
16B This obligation will enter into force according to the date that will be stated in the 
regulations that up toHX August 060E were pending publication.
15B Bbid.
17B According to the MAMLL all economic sanctions are established according to adqustment 
by an inéation unit );MA2, which for 060E is HH7.HX MeIican pesos.
1–B According to the MeIican Federal Criminal Code, economic sanctions are established 
according to the minimum daily wage, which for 060E is 0—$.$6 MeIican pesos.
18B MeIicoxs  measures  to  combat  money  laundering  and  the  Unancing 
of  terrorism  and  proliferation.  Financial  Action  Task  Force  )FATF2. 
httpsó!!www.fatf5gaU.org!en!publications!Mutualevaluations!Mer5meIico506H$
.html )last visited X August 060E2.
1QB MAMML, Section 7X. íThe authorities may verify, ex o)cio and at any time, the compliance 
of the obligations provided in this Law, by means of audits to those who carry out :esignated 
non5Unancial (usinesses and Professions provided for in Section Two of Chapter BBB of this 
Law, to the entities referred to in Article 0- of this Law or, to the collegial entities foreseen in 
the penultimate paragraph of Section 0.x

Diego MarvKn Mas dmarvan@chevez.com.mx
Hzctor AdriKn 3alenZuela Salcedo havalenzuela@chevez.com.mx

https://www.chevez.com/En

Read more from this Urm on LL

Uhe impact of designated nonkNnancial businesses and
professions in Mexico-s antikmoney laundering landscape VIplore on LL

https://www.fatf-gafi.org/en/topics/fatf-recommendations.html
https://www.fatf-gafi.org/en/publications/Mutualevaluations/Mer-mexico-2018.html
https://www.fatf-gafi.org/en/publications/Mutualevaluations/Mer-mexico-2018.html
https://www.fatf-gafi.org/en/publications/Mutualevaluations/Mer-mexico-2018.html
https://latinlawyer.com/organisation/chevez-ruiz-zamarripa?utm_source=LL&utm_medium=pdf&utm_campaign=The+Guide+to+Corporate+Crisis+Management+-+Sixth+Edition
https://latinlawyer.com/authors/diego-marvan-mas?utm_source=LL&utm_medium=pdf&utm_campaign=The+Guide+to+Corporate+Crisis+Management+-+Sixth+Edition
mailto:dmarvan@chevez.com.mx
https://latinlawyer.com/authors/hector-adrian-valenzuela-salcedo?utm_source=LL&utm_medium=pdf&utm_campaign=The+Guide+to+Corporate+Crisis+Management+-+Sixth+Edition
mailto:havalenzuela@chevez.com.mx
https://www.chevez.com/En
https://latinlawyer.com/organisation/chevez-ruiz-zamarripa?utm_source=LL&utm_medium=pdf&utm_campaign=The+Guide+to+Corporate+Crisis+Management+-+Sixth+Edition
https://latinlawyer.com/guide/the-guide-corporate-crisis-management/sixth-edition/article/the-impact-of-designated-non-financial-businesses-and-professions-in-mexicos-anti-money-laundering-landscape?utm_source=LL&utm_medium=pdf&utm_campaign=The+Guide+to+Corporate+Crisis+Management+-+Sixth+Edition


RETURN TO CJNTENTS  RETURN TO SOMMAR[

OS bankruptcy 
proceedings for Latin 
American corporates
Andrew G Dietderich and Fames L Vromley
Sullivan & Cromwell LLP

Summary

CHAPTER ]]

CHAPTER ]5

LIMITATIJNS JN ONITED STATES PRJCEEDINGS

6S banRruptcy proceedings for Latin American corporates VIplore on LL

https://latinlawyer.com/authors/andrew-g-dietderich?utm_source=LL&utm_medium=pdf&utm_campaign=The+Guide+to+Corporate+Crisis+Management+-+Sixth+Edition
https://latinlawyer.com/authors/james-l-bromley?utm_source=LL&utm_medium=pdf&utm_campaign=The+Guide+to+Corporate+Crisis+Management+-+Sixth+Edition
https://latinlawyer.com/organisation/sullivan-cromwell-llp?utm_source=LL&utm_medium=pdf&utm_campaign=The+Guide+to+Corporate+Crisis+Management+-+Sixth+Edition
https://latinlawyer.com/guide/the-guide-corporate-crisis-management/sixth-edition/article/us-bankruptcy-proceedings-latin-american-corporates?utm_source=LL&utm_medium=pdf&utm_campaign=The+Guide+to+Corporate+Crisis+Management+-+Sixth+Edition


RETURN TO CJNTENTS  RETURN TO SOMMAR[

Rising interest rates, supply chain disruptions, tariff uncertainties and political instabilities in 
connection with local elections weigh on economic activity in Latin America. The Unancial 
stability and outlook of many corporates in the region have been adversely affected by recent 
events. Bn this challenging environment, while several Latin American corporates facing 
severe li1uidity issues have turned to domestic insolvency proceedings to restructure their 
debts and operations, some companies have turned to Chapter HH of the ;S (ankruptcy 
Code to restructure their balance sheets and obtain access to li1uidity.

Recent eIperiences have shown how specialist bankruptcy courts in the ;nited States stand 
ready to assist in international restructurings of going concern companies operating outside 
the ;nited States. This chapter provides an overview of Chapter HH and Chapter HE, and 
discusses how Latin American corporates can beneUt from the tools available under each 
of these regimes.

CHAPTER ]]

ñistorically, the ;nited States has taken a different view towards corporate restructuring 
from other nations. The corporate reorganisation provisions of the (ankruptcy Code, which 
we can, for convenience, call íChapter HHx, were not written for or by the banking community 
in the ;nited States for the primary beneUt of creditors. Bndeed, the main obqective of 
Chapter HH is to avoid li1uidation and preserve long5term corporate value, not the punishment 
of bankrupts )or their o’cer and directors2 or even the pursuit of immediate creditor 
recoveries. Bn the ;S íbankruptcyx does not mean li1uidation, but rather encompasses 
both li1uidation )rarely2 and restructuring )usually2. For this reason, Chapter HH has several 
essential elements that sometimes surprise non5;S management and professionals. These 
elements can make Chapter HH an attractive option for restructuring companies that operate 
primarily, or even eIclusively in certain cases, in Latin America.

For eIampleó

4 a company need not be organised in, nor predominantly operating in, the ;nited 
States, to Ule for and receive the protection of Chapter HH9

4 a company may be solvent and Ule for and receive the protection of Chapter HH9

4 the board and management remain in control during the Chapter HH case9

4 the internal affairs of the company in Chapter HH are governed by the laws of the 
qurisdiction in which the company is organised9

4 immediately and automatically upon Uling a Chapter HH petition, a broad worldwide 
stay prevents creditor enforcement action and the termination of contracts during 
the Chapter HH case in any qurisdiction, even those contracts that eIpressly give 
counterparties termination rights upon an insolvency Uling9

4 to run its business, the company may borrow money and incur debts after a Chapter 
HH Uling on a basis that is senior to its old debts, ignoring restrictive covenants9

4 the board and management have the eIclusive right, for a substantial period, to 
propose a plan of reorganisation to eIit the Chapter HH case9 the plan of reorganisation 
may repay creditors in many forms, including ítake5backx paper and e1uity, so long as 
certain rules are followed9

4
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the debtor may undertake avoidance actions under state and federal law in an attempt 
to claw back value for the beneUt of the estate9

4 the debtor can sell assets free and clear of claims and encumbrances, using the 
power of the court to provide clean title to purchasers9

4 the debtor can assume, assign or reqect certain contracts with material unperformed 
obligations as a means of restructuring its operations9

4 at the end of a successful reorganisation, debts are discharged and the board and 
management are eIculpated from liabilities relating to the restructuring9

4 courts may grant inqunctions channelling claims against the debtor and speciUed 
third parties to a trust funded for the beneUt of claimants, enqoining plaintiffs from 
asserting claims against the parties protected by the inqunction and compelling 
plaintiffs to seek recovery from the trust instead9 and

4 Chapter HH is overseen, not by generalist commercial courts, but by special courts 
with speciUc eIpertise in corporate reorganisation and a broad mandate to play an 
active role in the progress of the restructuring.

This Chapter HH ítoolboIx is made even more attractive for non5;S debtors because of 
two principles of deference running through ;S qurisprudenceó deference to non5;S law 
and respect for non5;S creditors placing them on an e1ual footing with ;S creditors. The 
(ankruptcy Code defers to non5bankruptcy law to determine most of the substantive rights 
of parties. As a result, the Uduciary duties of a board of directors, the value of a contract, the 
rights and obligations of parties under an agreement, the validity and priority of liens and the 
vast maqority of other issues that arise in a Chapter HH case are all resolved by non5;S law for 
international debtors. For eIample, the 1uestion of whether a creditor properly perfected his 
or her lien over real estate located in (raZil will be governed by (raZilian law, and the 1uestion 
of whether a party to an Vcuadorian contract has a claim against the debtor for failure to 
perform will be governed by Vcuadorian law. V1ually important, courts have developed a 
set of principles to respect the rights of non5;S creditors during a ;S bankruptcy case. For 
eIample, in a ;S bankruptcy case involving a non5;S debtor, it is commonplace for the court 
to grant a special order eIempting employees and trade creditors outside the ;nited States 
from the application of the íautomatic stayx, thereby allowing non5;S employees and trade 
creditors to be paid in full while Unancial creditors or ;S creditors are substantially impaired.

The  beneUts  of  ;S restructuring  law are  available  to  companies  organised  in,  and 
predominantly )and in certain situations eIclusively2 operating in, other qurisdictions. ;nlike 
most of the laws in the ;nited States and the insolvency laws of many other qurisdictions, 
Chapter HH is eIpressly eItraterritorial. There is no re1uirement that a debtor be organised 
in the ;nited States. The technical qurisdictional re1uirement – including for a plenary 
Chapter HH proceeding as well as for a Chapter HE ancillary proceeding – is merely that the 
company have some property in the ;nited States, and courts have interpreted the property 
re1uirement to be satisUed by a single bank account in áew _ork City or even reversionary 
rights in a retainer held by a professional Urm. áotwithstanding this low threshold, once a 
debtor is in Chapter HH, the orders of the court in the ;nited States have global reach. For 
eIample, the moratorium on creditor action created by the Uling of a Chapter HH petition 
in the ;nited States )the automatic stay2 prohibits creditor action anywhere in the world, 
instantaneously on the Urst day of the case and without re1uiring a ;S court order authorising 
international recognition.
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Any global company of su’cient siZe is likely to have ;S creditors and ;S stockholders, 
incur debts under ;S law, conduct business in ;S dollars, keep at least part of its money 
in ;S banks and make use of the ;S Unancial system, even in the absence of direct ;S 
operations. The ubi1uity of corporate contacts with the ;nited States makes ;S qurisdiction 
feasible for a surprising number of non5;S debtors. Although a ;S court may not accept a 
Chapter HH case where critical court orders cannot be enforced, few internationally active 
companies are in a position where they do not have some assets, commercial relationships 
or operations subqect to the qurisdictional reach of the ;nited States. This is e1ually true 
in many pre5insolvency situations, referred to in the ;nited States as ípre5packagedx or 
ípre5arrangedx Chapter HH cases, where the parties affected are internationally active Unancial 
creditors and businesses with multinational operations conducted in dollars in whole or 
part. Accordingly, Chapter HH may be a very attractive option for multinationals looking to 
undertake a balance sheet or operational restructuring.

CHAPTER ]5

Vven where a company decides not to pursue a plenary Chapter HH in the ;nited States, 
it may very well wish to commence an ancillary Chapter HE proceeding to recognise 
and give support to a primary proceeding in its home country, so long as it meets the 
technical qurisdictional re1uirements discussed above. Chapter HE of the ;nited States 
(ankruptcy Code was added in 066E and represents the adoption by the ;S of the 
Model Law on Cross5(order Bnsolvency )the Model Law2 created by the ;nited áations 
Commission on Bnternational Trade Law. The Model Law has now been adopted by -6 states 
)as of September 060E2. The principal goal of Chapter HE is to promote legal certainty 
in international reorganisations and the e’cient administration of such proceedings as 
between ;S courts and courts of non5;S qurisdictions. Chapter HE accomplishes this by 
providing qudicial aid and relief to non5;S insolvency proceedings, mostly after a formal 
recognition process.

While Chapter HE does not provide a non5;S debtor with the full toolboI of statutory powers 
provided to a Chapter HH debtor, there are a number of useful beneUts that are still available, 
particularly once the non5;S proceeding has been recognised. These beneUts are especially 
valuable to companies with signiUcant creditor constituencies or assets in the ;nited States. 
They includeó

4 a stay that prevents creditor action on assets within the territorial qurisdiction of the 
;nited States9

4 access to the ;nited States court system, including the ability to bring suit and to 
re1uest discovery in certain circumstances9

4 ;S court supervision of the administration or realisation of ;S assets9

4 the recognition and enforcement of non5;S restructuring plans approved by a non5;S 
court in a fair process, even if the relief provided by those non5;S plans eIceeds the 
relief that a ;S court could provide on its own9

4 authorisation to eIamine witnesses and conduct bankruptcy discovery in the ;nited 
States9 and

4 other relief at the discretion of the court );S courts have broad latitude to grant and 
tailor relief in Chapter HE cases2.
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Chapter HE can, therefore, be valuable to use either as a sword, to pursue valuable litigation 
claims on behalf of the reorganising company, or as a shield, to protect the non5;S debtor 
from creditor actions under a ;S qurisdictional umbrella. Just as in a Chapter HH proceeding, 
a participant in a Chapter HE can eIpect a ;nited States court to defer to the laws of the 
home proceeding absent compelling circumstances. Such deference, in fact, underpins the 
purpose and function of the statute.

LIMITATIJNS JN ONITED STATES PRJCEEDINGS

(oth Chapter HH and Chapter HE are subqect to limitations. These limitations must be 
carefully considered by business professionals and practitioners before deciding to proceed 
with a ;S case.

CJST

Chapter HH can be eIpensive. The debtor must pay for its own attorneys and Unancial 
advisers during the pendency of a restructuring proceeding, for the professional advisers to 
any o’cial committees appointed for the beneUt of creditors and often for the professional 
advisers selected by ad hoc groups of secured creditors. :epending on the targeted timeline, 
the aggregate case cost can be signiUcant. Chapter HE proceedings are signiUcantly less 
eIpensive, as they involve neither statutory creditor committees nor )at least, typically2 the 
involved motion practice associated with a Chapter HH.

ñowever, the costs of Chapter HH are reduced substantially to the eItent that a company is 
able to negotiate a pre5packaged or pre5arranged restructuring with key creditor constituents 
– and in addition the company is prepared to pay employees and most ordinary course trade 
creditors in full over the ordinary course of business. Bn cases where the restructuring plan 
is straightforward and reéects a strong creditor consensus – for eIample, in a case where 
international bonds are converting to e1uity, a substantial maqority of bondholders support 
the plan and other creditors are unaffected – Chapter HH cases have been completed in a 
matter of days and with minimal costs incremental to those that would apply to a negotiated 
íout5of5courtx transaction.

FORISDICTIJN

As noted above, limited qurisdictional re1uirements do apply to bankruptcy proceedings 
brought in the ;nited States and, to Ule for Chapter HH or Chapter HE, non5;S debtors must 
have some property that is located in the ;nited States. The bar is low – a single bank 
account with a few thousand dollars or a reversionary interest in a professionalxs retainer 
is su’cient – but care must be taken that qurisdiction is not manufactured. ;nited States 
qudges are empowered to, and do, dismiss both Chapter HH and Chapter HE cases that are 
brought in bad faith, including where qurisdiction has been manufactured for the purpose 
of gaming the system. áon5;S debtors must avoid attempting to baldly manufacture ;S 
qurisdiction where none eIists.

AVSTENTIJN

;nited States courts have signiUcant leeway to abstain from hearing Chapter HH cases. A 
bankruptcy courtxs abstention powers may be less broad in a Chapter HE, but nonetheless, 
;S qudges will attempt to avoid situations where they know that, as a practical matter, their 
orders may be ineffective or interfere with the national or political interests. There are some 
eIamples of qudges eIercising their bankruptcy abstention powers to avoid hearing cases 
when they could potentially be viewed as interfering in issues of national importance in other 
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countries, or where they believe that the non5;S debtor or its property is not realistically 
subqect to regulation by a ;S court.

PRACTICAL LIMITATIJNS JN ENYJRCEMENT

Vven when a ;S court is willing to provide relief, there can be signiUcant practical limitations 
inherent in enforcing ;S orders in other nations. There are non5;S qurisdictions where ;S 
court orders carry little weight. This issue tends to be less signiUcant with respect to creditors 
that have substantial connections to the ;nited States, such as global Unancial institutions 
or multinational industrials. ñowever, a non5;S debtor may have di’culties enforcing the 
automatic stay and other court orders, such as priming lien orders or orders governing the 
reqection of eIecutory contracts, against creditors or contractual counterparties with little or 
no connection to the ;nited States, such as trade creditors and local employees.

Furthermore, even in qurisdictions that may ultimately be willing to recognise and enforce ;S 
court orders, there can be procedural and substantive hurdles to satisfy before obtaining 
relief. While Chapter HE compels qudges to limit the scope of their orders to assets within 
the territorial qurisdiction of the ;nited States, no such limitation eIists for Chapter HH relief. 
áon5;S debtors considering a plenary Chapter HH proceeding should review the locations 
of their asset and creditor base and decide, with non5;S counsel as appropriate, whether 
Chapter HH proceedings can serve as practical bulwarks to creditor action. This is an area 
where effective partnership between ;S and non5;S advisers is paramount to success.

MANIYESTL[ CJNTRAR[ TJ POVLIC PJLIC[

Bn Chapter HE cases, courts are empowered to deny recognition and refuse enforcement of 
non5;S orders, and may deny other forms of relief, if such relief would be ímanifestly contraryx 
to the public policy of the ;nited States. This is a narrowly tailored eIception, sometimes 
referred to as a ísafety valvex, the limits of which have not been fully eIplored. There is, 
accordingly, at least a theoretical risk that a court will not recognise or enforce non5;S orders 
that raise previously untested issues in ;S courts.

INYJRMATIJN SHARING

A Chapter HH debtor must publish wide5ranging information on its business as well as provide 
creditors and their advisers substantial access to information on a conUdential basis. A 
company accustomed to keeping its Unancial information private may Und it unpleasant 
and burdensome to share its conUdential Unancial information with its creditors and other 
interested stakeholders.

ONYAIR PRJCESS

As a practical matter, ;S qudges considering relief in Chapter HE cases will also be hesitant to 
enforce and uphold non5;S orders that they believe were obtained through a fundamentally 
unfair process. Bf obqecting parties identify fundamental concerns over due process or 
credible evidence of fraud or misconduct in connection with the non5;S proceeding, ;S 
qudges will hesitate to give force to non5;S orders resulting from such proceedings.

CJNSIDERING [JOR JPTIJNS

:esigning and implementing an effective strategy to restructure a balance sheet, address 
li1uidity constraints or implement an operational reorganisation is a highly fact5dependent 
eIercise. This is an area where cookie5cutter solutions do not work and good results start 
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with good process and planning, especially with respect to addressing li1uidity needs. As 
a result, a company faced with a potential insolvency will need to spend signiUcant time 
with its Unancial and legal advisers, considering its particular facts and circumstances 
before making any decision – and any one companyxs particulars are beyond the scope 
of this chapter. áonetheless, there are some good rules of thumb to keep in mind when 
considering whether the best restructuring pathway involves Chapter HE, Chapter HH, a 
non5;S proceeding or some combination thereof.

Chapter  HE  proceedings  can  be  useful  and  e’cient  restructuring  tools  for  non5;S 
corporations with a signiUcant ;S creditor base or with outstanding debt instruments 
governed by ;S law. Chapter HE is attractive especially where access to the full Chapter HH 
ítoolboIx is unnecessary or unwarranted. This includes cases in which high levels of creditor 
consents may mean that a non5;S debtor has no need to utilise the (ankruptcy Codexs 
cramdown features, or where su’cient levels of li1uidity will allow the non5;S debtor to 
proceed with a restructuring without the need for priming Unancing. This also includes cases 
where the tools available in the non5;S debtorxs home qurisdiction can allow the company to 
achieve its restructuring obqectives. Bn these cases, it may make sense for a company to 
proceed with a main proceeding in its home location, along with an ancillary ;S proceeding. 
The ancillary proceeding will serve to enforce the outcome of the non5;S proceeding in the 
;nited States and against ;S creditors, so long as the scheme is not manifestly contrary to 
the public policy of the ;nited States.

A Chapter HH proceeding, however, may be useful where a non5;S debtor has a signiUcant 
;S presence or creditor base and wishes to use more of the helpful features of the 
(ankruptcy Code. For instance, a company considering Uling may need li1uidity to implement 
a desired restructuring, and so may turn to Chapter HH to borrow money on a priming 
basis. Alternatively, a company may have meaningful preference or other avoidance claims 
against counterparties in the ;nited States and wish to use a Chapter HH to pursue those 
claims effectively. A company may also wish to reqect or renegotiate burdensome contracts 
to complete an operational restructuring. Further, the utility of Chapter HHxs cramdown 
features cannot be overstated. Cramdown provides an effective pathway to consummating 
a restructuring plan over the obqections of one or more classes of dissenting creditors, a 
pathway that is fre1uently unavailable in other qurisdictions. While companies are certainly 
not permitted to manufacture a Chapter HH case for the purpose of evading creditor consent 
re1uirements of other qurisdictions, large multinationals often have multiple legitimate 
reorganisation pathways available to them, and cramdown powers are an important factor 
to consider when choosing the right qurisdiction.

Sometimes, a company may wish to proceed with dual plenary proceedings – a Chapter HH 
case for some entities in the corporate family, as well as a bankruptcy proceeding in one or 
more local qurisdictionxs local laws for others. :ual plenary proceedings are particularly useful 
where the debtor has a signiUcant asset base in both the ;nited States and abroad, and the 
debtor wishes to undertake an operational restructuring. :ual plenary proceedings may also 
occur as a result of multi5qurisdictional creditor actions against a non5;S multinational. Bn the 
;nited States, creditors may attempt to Ule an involuntary proceeding under the (ankruptcy 
Code against the non5;S multinationalxs ;S subsidiaries or subsidiaries operating in the 
;nited States. :epending on the facts and circumstances, these involuntary proceedings 
can fre1uently be converted to a voluntary Chapter HH, allowing the debtor to retain control 
of the bankruptcy, obtain the beneUts of the automatic stay and eventually use the Chapter 
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HH proceeding to implement a global restructuring plan negotiated in the qurisdiction of its 
main interests.

8f course, there are times when it simply does not make sense to Ule any proceeding in 
the ;nited States at all. A company with minimal ;S contacts, or one that has obtained a 
very high level of creditor consent to a proposed restructuring plan, may rightly feel that the 
marginal beneUts of an ancillary proceeding do not outweigh the costs.

Andrew G Dietderich ahlersw@sullcrom.com
Fames L Vromley bromleyj@sullcrom.com

https://www.sullcrom.com/

Read more from this Urm on LL

6S banRruptcy proceedings for Latin American corporates VIplore on LL

https://latinlawyer.com/organisation/sullivan-cromwell-llp?utm_source=LL&utm_medium=pdf&utm_campaign=The+Guide+to+Corporate+Crisis+Management+-+Sixth+Edition
https://latinlawyer.com/authors/andrew-g-dietderich?utm_source=LL&utm_medium=pdf&utm_campaign=The+Guide+to+Corporate+Crisis+Management+-+Sixth+Edition
mailto:ahlersw@sullcrom.com
https://latinlawyer.com/authors/james-l-bromley?utm_source=LL&utm_medium=pdf&utm_campaign=The+Guide+to+Corporate+Crisis+Management+-+Sixth+Edition
mailto:bromleyj@sullcrom.com
https://www.sullcrom.com/
https://latinlawyer.com/organisation/sullivan-cromwell-llp?utm_source=LL&utm_medium=pdf&utm_campaign=The+Guide+to+Corporate+Crisis+Management+-+Sixth+Edition
https://latinlawyer.com/guide/the-guide-corporate-crisis-management/sixth-edition/article/us-bankruptcy-proceedings-latin-american-corporates?utm_source=LL&utm_medium=pdf&utm_campaign=The+Guide+to+Corporate+Crisis+Management+-+Sixth+Edition

	Cover page
	Inner cover page
	Table of contents
	Introduction
	How collaboration between legal and communications can mitigate a crisis
	Crisis mode: have your ESG team on speed dial
	Crisis management as a tool for approaching shareholder activism
	Winning strategies for complex civil Litigation in the face of corporate crises
	Navigating crises amid Latin America’s anti-corruption overhaul
	The impact of designated non-financial businesses and professions in Mexico’s anti-money laundering landscape
	US bankruptcy proceedings for Latin American corporates

