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SUMMARY
On December 22, 2017, the Securities and Exchange Commission’s Division of Corporation Finance

released Form 8-K Compliance and Disclosure Interpretation 110.02 and its Office of the Chief

Accountant published Staff Accounting Bulletin No. 118, which provide guidance on reporting accounting

impacts of the recently enacted tax reform legislation. The new C&DI clarifies that disclosure under
Iltem 2.06 of Form 8-K (Material Impairments) is not triggered by the re-measurement of deferred tax
assets due to a change in tax rates or tax laws. New SAB 118 provides guidance on reporting the income
tax effects of U.S. tax reform for issuers that are not able to complete the accounting for certain tax
effects by the time financial statements are issued covering the reporting period that includes the date of
the enactment of the Tax Cuts and Jobs Act (December 22, 2017)."

FORM 8-K COMPLIANCE AND DISCLOSURE INTERPRETATION 110.02

The new Compliance and Disclosure Interpretation (“C&DI”) clarifies that disclosure of a material
impairment of assets under Item 2.06 of Form 8-K is not triggered by the re-measurement of deferred tax
assets to reflect the impact of a change in tax rates or tax laws. The new C&DI notes that the required
re-measurement is not an impairment under ASC Topic 740 and that the Instruction to Item 2.06” would
apply if a company uses the measurement period approach described below and determines that there is
an impairment as a result of the Tax Cuts and Jobs Act (the “Tax Act’). In that case, the company may
rely on the Instruction and disclose the impairment in its next periodic report required to be filed under the

Exchange Act.
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STAFF ACCOUNTING BULLETIN NO. 118

ASC Topic 740 provides guidance for the accounting and disclosure of income taxes under U.S. GAAP.
In Staff Accounting Bulletin No. 18 (“SAB 118”), the staff notes that reporting companies may be unable
to complete the accounting for certain income tax effects of the Tax Act by the time financial statements
are issued for the reporting period in which the Tax Act was enacted (the “Enactment Period”). SAB 118
provides guidance for the scenarios in which a company does not have the necessary information
available, prepared or analyzed to complete the accounting for certain income tax effects of the Tax Act
when it issues financial statements covering the Enactment Period. In those cases, SAB 118 would
permit the company to provide “reasonable estimates” for the income tax effects of the Tax Act and to
report those effects as “provisional amounts” in its financial statements during a limited “measurement
period.” SAB 118 also addresses supplemental disclosures and provides three illustrative examples that a
company applying the measurement period approach should review with its accountants and disclosure

counsel.

A. Reasonable Estimate of Effects

In the event that a reporting company’s accounting of certain income tax effects of the Tax Act is
incomplete but it can make a “reasonable estimate” of those effects, the staff would not object to the
inclusion of the estimate in the company’s financial statements. Companies are to include reasonable
estimates in their financial statements in the first reporting period in which they are able to make a
reasonable estimate, and this estimate would be reported as a provisional amount. SAB 118 notes that
provisional amounts would include, among other things, reasonable estimates that give rise to new
current or deferred taxes based on certain provisions within the Tax Act, as well as adjustments to

existing current or deferred taxes that existed prior to the Tax Act’s enactment date.

If the company is unable to make a reasonable estimate, the reporting company should continue to apply
ASC Topic 740 in compliance with the tax rules in effect before the Tax Act's enactment until the
company is able to make a reasonable estimate. SAB 118 also notes that it would be inappropriate for a
reporting company to exclude a reasonable estimate from its financial statements to the extent it has
made such an estimate.

B. Measurement Period

Reporting companies may provide provisional amounts in their financial statements for a limited
“measurement period.” The measurement period begins with the Enactment Period and ends when the
company has obtained, prepared and analyzed the information necessary to complete the accounting for
the income tax effects of the Tax Act. Under SAB 118 the measurement period may not extend beyond
one year from enactment of the Tax Act. The staff also notes that it expects companies to act in good

faith to complete the accounting under ASC Topic 740 during the measurement period.
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C. Changes in Subsequent Reporting Periods, and Reporting Provisional Amounts

SAB 118 notes that reporting companies may need to adjust provisional amounts, or report additional
income tax effects, upon obtaining, preparing or analyzing additional information during the measurement
period. SAB 118 clarifies that income tax effects unrelated to the Tax Act should not be reported as

measurement period adjustments.

Any provisional amount or adjustment to a provisional amount included in a company’s financial
statements during the measurement period should be included in income from continuing operations as

an adjustment to tax expense or benefit in the reporting period the amounts are determined.

PRACTICAL IMPLICATIONS

Although the new C&DI confirms that the re-measurement of deferred tax assets as a result of the Tax
Act will not trigger an Item 2.06 filing obligation on Form 8-K, reporting companies should consider and
evaluate with their disclosure counsel whether the effects of the Tax Act are material and whether
disclosure of those effects would be appropriate, which could be made in an Item 7.01 or 8.01 Form 8-K.
If the disclosure is made after the end of a fiscal quarter or year, depending on the nature of the
disclosure, a filing may be required under another applicable item such as Item 2.02, which requires a
Form 8-K to include any publicly announced financial information for a completed fiscal period. In
addition, companies with a fiscal quarter or year ending December 31, 2017 should consider whether and
how to address the effects of the Tax Act in their upcoming quarterly earnings releases and periodic
reports, in particular in light of the possibility that estimates of the effects of the Tax Act may change
between the date of the earnings release and the filing of the periodic report. In addition, companies
considering offerings (and those engaged in continuous offerings from notes programs or otherwise) of
their securities should also consider how best to address the effects of the Tax Act in their offering related

disclosures.

Reporting companies that may be unable to complete the accounting for income tax effects of the Tax Act
by the time they issue financial statements covering the Enactment Period should consult with their
accountants and disclosure counsel to determine how to apply the guidance in SAB 118 and to assess

the appropriate disclosure to be made during the measurement period.

Copyright © Sullivan & Cromwell LLP 2017
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ENDNOTES

The tax reform legislation, commonly referred to as the “Tax Cuts and Jobs Act,” is formally titled “an
act to provide for reconciliation pursuant to titles 1l and V of the concurrent resolution on the budget
for fiscal year 2018.”

The instruction provides that a filing under Item 2.06 is not required if a company concludes that a
material impairment is required under U.S. GAAP and the conclusion is made in connection with the
preparation, review or audit of financial statements required to be included in the company’s next
periodic report, the periodic report is timely filed, and the conclusion is disclosed in the report.
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ABOUT SULLIVAN & CROMWELL LLP

Sullivan & Cromwell LLP is a global law firm that advises on major domestic and cross-border M&A,
finance, corporate and real estate transactions, significant litigation and corporate investigations, and
complex restructuring, regulatory, tax and estate planning matters. Founded in 1879, Sullivan &
Cromwell LLP has more than 875 lawyers on four continents, with four offices in the United States,

including its headquarters in New York, four offices in Europe, two in Australia and three in Asia.
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This publication is provided by Sullivan & Cromwell LLP as a service to clients and colleagues. The
information contained in this publication should not be construed as legal advice. Questions regarding
the matters discussed in this publication may be directed to any of our lawyers listed below, or to any
other Sullivan & Cromwell LLP lawyer with whom you have consulted in the past on similar matters. If
you have not received this publication directly from us, you may obtain a copy of any past or future
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