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Administration Issues Executive Order 
Designed to Streamline Federal 
Environmental Permitting Reviews  
for Infrastructure Projects 

Order Establishes a Two-Year Timeline for Processing  
Federal Environmental Reviews and a One Federal Decision Policy  
for Major Infrastructure Projects 

SUMMARY 

On August 15, the President issued an Executive Order Establishing Discipline and Accountability in the 

Environmental Review and Permitting Process for Infrastructure Projects (the “Order”)
1
 with the intention 

of streamlining Federal environmental approval procedures that can delay infrastructure projects. 

Stakeholders and commentators have widely acknowledged that the approval process for large 

infrastructure projects can take up to 10 years or more, delaying essential U.S. infrastructure needs.
2
 The 

Order builds on prior legislative and regulatory efforts to speed the approval of infrastructure projects
3
 by 

establishing a goal of completing all Federal environmental reviews and authorization decisions for major 

infrastructure projects within two years. A “major infrastructure project”
4
 is defined in the Order as a 

project to develop public or private assets providing services to the general public that requires multiple 

authorizations by Federal agencies and an environmental impact statement (“EIS”)
5
 under the National 

Environmental Policy Act (“NEPA”).
6
 In addition to the two-year timeline, the Order establishes a One 

Federal Decision policy that will require the designation of a lead Federal agency with responsibility for 

navigating each major infrastructure project through the Federal environmental review and authorization 

process and, where feasible, a single Record of Decision (“ROD”) from each participating Federal 

agency. The Order directs all Federal agency authorization decisions for major infrastructure projects to 

be completed within 90 days following the issuance of all required ROD(s).  

http://www.sullcrom.com/
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BACKGROUND 

During the 2016 presidential campaign, both major party candidates argued that the United States 

suffered from major deficiencies in infrastructure, and both candidates advocated devoting substantial 

resources to enhancing the country’s infrastructure.
7
 Since the inauguration, various government 

agencies and members of the Administration have been studying the infrastructure challenges facing the 

United States in an attempt to develop viable policies to facilitate the prompt development of 

infrastructure projects and attract more private capital. Many stakeholders agree on the need for 

permitting reform at the Federal, state and local level to address increasing delays in the approval 

process.
8
 NEPA, the primary statute governing environmental approvals at the Federal level, requires a 

detailed review of the environmental effects of a proposed project, and completing the process can often 

take several years.
9
 

The NEPA process applies to projects involving major Federal action, such as the issuance of Federal 

permits or the provision of Federal financing. Environmental review under NEPA involves three 

increasingly rigorous levels of analysis: Categorical Exclusion (“CATEX”) determination, Environmental 

Assessment (“EA”), and EIS.  

Under existing law and regulation, a Federal action may be categorically excluded from a detailed 

environmental analysis if the Federal action does not “individually or cumulatively have a significant effect 

on the human environment.”
10

 If the Federal agency (or agencies, as several agencies can be involved) 

determines that no CATEX applies, the agency must then prepare an EA to determine whether or not the 

proposed action has the potential to cause significant environmental effects. The EA is a summary 

document providing evidence and analysis to determine whether the more rigorous EIS is necessary. If 

the EA indicates that an EIS is necessary, the agency is then required to conduct a highly detailed 

analysis of potential environmental impacts, reasonable alternatives to the project, mitigation measures, 

and whether the project complies with applicable laws and executive orders.  

The EIS process begins when an agency publishes a notice of intent (“NOI”) to publish the EIS in the 

Federal Register. A draft EIS is then published for a notice and comment period of a minimum of 45 days, 

which prompts agencies to consider all substantive comments and, if necessary, conduct further analyses 

before a final EIS is published.
11

 The public comment process often involves multiple rounds of review 

and amendment of the draft EIS and offers project opponents opportunities to delay or modify the EIS 

and influence the project design. The Order aims to impose a time limit on this potentially lengthy EIS 

process.   
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THE EXECUTIVE ORDER 

The Order provides for the following: 

1. Section 4: Agency Performance Accountability  

a. Performance Priority Goals – The Order directs the Director of the Office of 
Management and Budget (“OMB”), in consultation with the Federal Permitting 
Improvement Steering Council (“FPISC”), to establish, within 180 days following the 
Order, a Cross-Agency Priority Goal on Infrastructure Permitting Modernization (“CAP 
Goal”) to reduce the average time for completing Federal environmental reviews and 
authorizations to approximately two years following the date of the publication of a NOI, 
or other benchmark deemed appropriate by OMB. 

 The Order directs the OMB, within 180 days following the establishment of 
the CAP Goal, to issue guidance for establishing a performance 
accountability system to track each major infrastructure project, including 

o whether major infrastructure projects are processed using the One 
Federal Decision policy; 

o whether major infrastructure projects have a permitting timetable, 
and whether agencies are meeting the established milestones in 
such permitting timetable; 

o whether major infrastructure projects follow an effective process for 
elevating instances where permitting timetable milestones are, or are 
anticipated to be, missed or extended; and 

o the time and costs of processing the environmental reviews.  

b. Accountability – The Order requires that the accountability system include a scoring 
mechanism mandating that 

 the applicable agencies submit information to OMB and, at least once per 
quarter, OMB produce a scorecard of agency performance and overall 
progress toward achieving CAP Goal targets; 

 an agency submit an estimate of the cost of a delay to a project where an 
agency’s inability to meet a permitting timetable milestone results in a 
significant delay; and 

 the OMB consider each agency’s performance during budget formulation and 
determine whether appropriate penalties should be imposed for those 
agencies that fail to meet a permitting timetable milestone.  

2. Section 5: Process Enhancements 

a. Processing of Major Infrastructure Projects – The Order instructs Federal agencies to 
use the One Federal Decision policy; to develop and follow a permitting table to be 
updated at least quarterly by participating agencies; and to employ an effective process 
to elevate and address issues when the permitting timetable is behind schedule. 

b. One Federal Decision – The Order requires that each major infrastructure project have 
a lead Federal agency that is responsible for navigating the project through the Federal 
environmental review and authorization process and coordinating one ROD among all 
participating Federal agencies.  
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 Following the issuance of an ROD, all Federal authorization decisions for the 
construction of a major infrastructure project must be completed within 90 
days, barring extenuating circumstances. 

 The lead Federal agency may extend the 90-day deadline if the agency 
determines that Federal law prohibits the agency from issuing its approval or 
permit within the 90-day period, the project sponsor requests that the permit 
or approval follow a different timeline, or the lead Federal agency determines 
that an extension would better promote completion of the project’s 
environmental review and authorization process. 

 The Council on Environmental Quality (“CEQ”) and OMB are required to 
develop a framework for implementing the One Federal Decision policy, in 
consultation with FPISC. 

c. Dashboard – The Order provides that all projects be tracked on the Permitting 
Dashboard established under the FAST Act, which tracks the status of Federal 
environmental reviews and authorizations for infrastructure projects.

12
   

d. Executive Order 13766 – The Order discusses the process for implementing the 
Executive Order Expediting Environmental Reviews and Approvals for High Priority 
Infrastructure Projects, dated January 24, 2017,

13
 an earlier order signed by the 

President designed to expedite environmental review and approval of “high-priority” 
infrastructure projects. 

e. CEQ – The Order requires that, within 30 days following the Order, the CEQ develop an 
initial list of actions it will take to enhance and modernize the Federal environmental 
review and authorization process. 

f. FPISC – The Order directs that the FPISC Executive Director may, upon request of an 
FPISC member agency or a project sponsor, work with the lead agency or any 
cooperating and participating agencies to facilitate the environmental review and 
authorization process for any infrastructure project. 

g. Energy Corridors – The Order names the Departments of the Interior and Agriculture, 
as appropriate, as the lead agencies for facilitating the identification and designation of 
energy right-of-way corridors on Federal lands. 

h. Department of the Interior – The Order directs the Department of the Interior to provide 
to OMB a strategy and recommendation for a multi-agency reorganization effort. 

CHANGE TO EXISTING FEDERAL CLIMATE CHANGE POLICY  

Section 6 of the Order revokes Executive Order 13690 of January 30, 2015 (“Order 13690”), which 

updated Federal flood protection standards in recognition of the anticipated future effects of climate 

change with respect to rainfall patterns and rising sea levels.
14

 Order 13690 was aimed at reducing new 

infrastructure projects’ exposure to flooding by requiring that new public infrastructure projects meet 

specific criteria,
15

 and the Order’s stated rationale for the revocation was to reduce burdensome 

regulations. Supporters have praised the revocation for eliminating the more expensive building costs 

associated with Order 13690’s more demanding flood standard,
16

 while critics have expressed concerns 

about the increasing frequency of major flood events and their potential impact on the nation's 

infrastructure.
17
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POTENTIAL IMPACT 

Although improving the efficiency of the Federal environmental permitting process is a desirable goal, it 

remains unclear how significant a practical effect the Order will have on accelerating approvals for major 

infrastructure projects. Efforts by previous administrations have had only limited success in reducing 

approval bottlenecks, and the Order lacks any enforcement mechanism other than a directive that failure 

to meet deadlines be taken into account when making budgetary decisions. That being said, increased 

involvement by OMB and the tracking and scoring of agency performance, together with the threat of 

budget cuts to underperforming agencies, may increase pressure on Federal agencies to reduce delays 

in the NEPA approval process. Ultimately, however, statutory revisions to NEPA and revisions to 

implementing regulations (as well as to state and local approval processes) would likely be required to 

significantly streamline the approval process for major infrastructure projects, and the prospects and 

timing of such significant reforms remain uncertain. Moreover, because of the sometimes complex web of 

state and local approval processes, achieving a streamlined Federal approval process will still leave in 

place myriad state and local permitting issues that may delay a particular project. 

* * * 
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