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U.S., European Merger Review Adapts to
COVID-19 Crisis

Agencies Working Remotely, Modified Timelines Expected

SUMMARY

In light of the COVID-19 crisis, the European Commission (“EC”), the Antitrust Division of the U.S.
Department of Justice (“DOJ”), and the U.S. Federal Trade Commission (“FTC”) have announced new
procedures that will impact the process and timing of merger reviews. While each agency remains
operational, merging parties should expect delays in the review process and prepare accordingly. This
may include assessing whether existing “drop dead” dates are likely to be met and whether the parties wish
to negotiate extensions. To the extent one or both parties to an M&A transaction is in financial distress or
the transaction has implications for economic conditions in one or more countries, the agencies may take

into account these special circumstances and expedite review, as they have in previous times of crisis.

The modified review processes represent the agencies’ efforts to cope with rapidly changing circumstances.
Itis possible that as developments continue to unfold the agencies will make additional modifications, some

of which may further impact the timing of planned transactions.

COMMENT: U.S. SITUATION

Like many government agencies and other employers, the FTC and DOJ announced new procedures this
week that are designed to address the challenges of operating during the COVID-19 crisis. Both agencies
are taking steps to continue their core operations and have vowed not to compromise the quality of their

merger review activity despite significant disruptions in the workplace.

The newly-announced measures are intended in part to give merging parties comfort there will be continuity
in the merger review process, although reviews may be slower and less efficient for the duration of these

significant workplace disruptions. Extended reviews could have a range of implications for pending
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transactions. Forinstance, they may call into question whether “drop dead” dates that were consistent with
the regulatory process under more normal conditions remain realistic. Parties should consider whether
they wish to negotiate to extend “drop dead” dates now to account for potential delays, though such efforts
may lead to tension or controversy between the parties. Similarly, parties should take these timing
considerations into account when entering into new transactions. However, to the extent that one or both
parties to a transaction is in financial distress or the transaction has implications for economic conditions in
one or more countries, the transaction may receive special consideration. Both U.S. and European
authorities granted expedited clearance of a number of such transactions in the aftermath of the 2008

financial crisis.

The agencies’ operating models are changing in a number of ways as described below. We are actively
monitoring the situation and preparing to respond on behalf of clients to additional changes as the COVID-

19 crisis continues to evolve.

Agency business will be conducted remotely

Virtually all FTC and DOJ employees have transitioned to remote working. As a result, internal and external
meetings will be conducted exclusively via telephone or videoconference, including merging parties’
meetings with the Front Office and FTC Commissioners. The agencies have also imposed strict travel
restrictions on all personnel. Staff may travel only in “compelling circumstances” and only with the
permission of the Front Office. Travel restrictions will have implications for a range of regular agency
activities, including depositions and other litigation-related appearances. DOJ has announced that all

scheduled depositions will be postponed and rescheduled using videoconferencing capabilities.

Agency staff will assess timing on a matter-by-matter basis and will likely seek extensions

The agencies are requesting additional time to investigate currently pending mergers and those that may
be subject to review in the coming days while operations remain disrupted. FTC Bureau Director lan Connor
announced that the FTC is “conducting a matter-by-matter review of our investigations and litigations to
consider appropriate modifications of statutory and agreed-to timing.” The agencies are requesting that
merging parties extend existing timing agreements by 30 days. To the extent that the circumstances of a
particular investigation so require, the agencies have reserved the right to revisit timing agreements with
merging parties more broadly. The FTC acknowledged that “some proposed modifications may be
inconvenient and that parties may be reluctant to agree to them,” but went on to say that, “as always, we
will take affirmative action to protect consumers when necessary, including when an unmodified time period
does not allow us to address competitive concerns.” It is not yet clear what the agencies will do if merging

parties decline to extend investigatory timing.

Electronic filing system implemented; early terminations will not be granted
As of Tuesday, March 17, 2020, DOJ and the FTC have put in place a temporary e-filing system for Hart-
Scott-Rodino Act premerger notifications and will no longer accept hard-copy filings. For as long as the
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temporary filing system is in effect, the agencies will not grant early termination to any transaction (that is,

clearance of all notified transactions will have to wait until the initial 30-day waiting period has lapsed).

Agency capacity is being reallocated to support core operations; non-enforcement activities are
likely to come to a halt

As the agencies shift resources to compensate for the new challenges they are facing, their capacity for
non-enforcement matters will be diminished. Workshops and certain outreach work have already been
halted. For example, the FTC canceled its planned March 18, 2020 workshop on the draft Vertical Merger
Guidelines. These activities are unlikely to resume until the COVID-19 crisis has passed and agency

operations have normalized.

COMMENT: EU SITUATION

On March 12, 2020, the EC announced a number of policies in response to COVID-19. To ensure continuity
in the enforcement of the EU Merger Regulation and to meet statutory merger review deadlines amid
extensive COVID-19-related disruptions in Europe, it has put in place a number of measures. Much like
the state of affairs in the U.S., EC merger review will continue but is likely to be slower in the near future.
Merging parties therefore should expect and prepare for delays. As noted above, however, the EC may
afford special consideration and expedited review to transactions that implicate a company’s ongoing
viability, or the overall economic recovery in one or more countries, as it did in the wake of the 2008 financial

crisis.
Agency staff working remotely or in shifts

Similar to the U.S. agencies, the EC has implemented remote working measures for most staff. Officials
performing critical functions will continue to work on-site, though will do so in shifts. The Commission will
decide whether to maintain meetings with external parties (limited to five external visitors) on a case-by-

case basis, but in-person meetings seem unlikely to continue as a general matter.
EC encourages merging parties to delay notifications

To cope with challenges to its operations, the EC is encouraging merging companies to delay merger
notifications until further notice to free up bandwidth for staff to deal with urgent notifications. In addition,
delaying merger notifications will provide relief to case teams struggling with COVID-19-related challenges
to their normal investigative activities. In particular, staff is likely to face challenges related to (1) collection
of necessary information from third parties, such as customers, competitors and suppliers, and (2) limited
access to EC information and databases and coordination within the EC hierarchy as a result of working

remotely. The EC is expected to prioritize its resource allocation towards mergers and state aid cases.
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EC accepting electronic submissions

While the EC plans to continue accepting paper submissions, it will temporarily also accept all submissions
in digital format, either electronically by e-mail or through its document exchange system, eTrustEx.

Nonetheless, the Commission will still require notifying parties to deliver paper originals at a later date.

Copyright © Sullivan & Cromwell LLP 2020
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