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Recent Developments Regarding Virtual
Shareholder Meetings

Legal Considerations in Light of COVID-19 and New SEC Guidance

SUMMARY

As 2020 annual shareholder meeting dates draw closer, many companies are considering the feasibility of
implementing virtual shareholder meetings due to the public health concerns associated with the COVID-
19 pandemic (“Coronavirus”). Several high-profile companies have recently filed proxy statements stating
that they will conduct their annual meetings virtually, or that they preserve their option to switch from a
physical meeting to a virtual meeting at a later date. As companies evaluate these approaches, it is
important to consider the legal requirements under federal regulations (particularly the latest SEC
guidance), state law and a company’s own governing documents. In the past, institutional investors and
proxy advisors have published policies objecting to virtual-only meetings on the ground that such meetings
may deprive shareholders of meaningful participation rights. In light of the uncertainty caused by
Coronavirus, companies should monitor regulatory and other developments, and work closely with their
advisors to determine the appropriate approach to their annual meetings given the company’s particular

circumstances and investor base.

OVERVIEW

On March 13, the SEC published new guidance to clarify the notice requirements for virtual-only meetings,
hybrid meetings (i.e., an in-person meeting that also permits shareholder participation through electronic
means) and changes to annual meetings for purposes of the federal proxy rules under the Securities
Exchange Act of 1934 (“Exchange Act”). The March 13 guidance also discussed the treatment of

shareholder proposals at annual meetings.
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After Filing Proxy Materials
The new SEC guidance states that, if an issuer has already mailed and filed its definitive proxy materials,
then the issuer can notify its shareholders of a change in the date, time or location of the annual meeting

without mailing additional soliciting materials or amending proxy materials, so long as the issuer:

(1) issues a press release announcing such change;
(2) files the announcement as definitive additional soliciting material on EDGAR; and

(3) takes all reasonable steps necessary to inform other intermediaries in the proxy process and
other relevant market participants of such change.

The SEC expects the issuer to take these actions promptly after deciding to change the date, time or
location of its annual meeting, and sufficiently in advance so the market is alerted in a timely manner. If the
issuer has followed the above steps, it does not need to mail additional soliciting materials (including new
proxy cards) solely for the purpose of switching to a virtual-only or hybrid meeting. However, the SEC also
expects that issuers will disclose the logistical details of any virtual-only or hybrid meeting, including how
shareholders can access the meeting, participate and vote. Therefore, an issuer that is announcing a
switch to a virtual-only or hybrid meeting after it has filed its proxy statement should provide such logistical
details — including whether shareholders will be able to ask questions at the meeting and instructions for
attending and voting at the virtual meeting — in a press release, which should be filed as additional soliciting
materials with the SEC.

Before Filing Proxy Materials

If an issuer has not yet mailed and filed its definitive proxy materials, the SEC advises the issuer to consider
whether to include disclosures regarding the possibility of changes to its annual meeting due to
Coronavirus, and make determinations based on the issuer’s particular facts and circumstances and the
reasonable likelihood of such a change. The SEC expects issuers contemplating the switch to a virtual-only
or hybrid meeting to notify shareholders, intermediaries in the proxy process and other market participants
of such plans. For an issuer that has not yet filed and delivered its definitive proxy materials, disclosures
on the logistical details of a virtual-only or hybrid meeting should be included in the definitive proxy

statement and other soliciting materials.

Shareholder Proposals

The SEC also provided guidance on how to accommodate shareholder proposals to be presented at the
annual meeting in light of travel challenges posed by Coronavirus. The SEC encourages issuers to provide
shareholder proponents or their representatives with the ability to present proposals through alternative
means to the extent feasible under state law. Normally, if a shareholder proponent or its representative is
unable to attend a company’s shareholder meeting to properly present its proposal, the company may rely
on Exchange Act Rule 14a-8(h)(3) to exclude proposals submitted by the shareholder proponent for any
meetings held in the following two calendar years. However, under the new guidance, for the 2020 proxy
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season, the SEC staff will consider a shareholder proponent’s failure to present its proposal in person or
by representative at a shareholder meeting due to the inability to travel or other Coronavirus-related
hardships to be “good cause” under Rule 14a-8(h), and the company will not be able to exclude the
shareholder’s proposal from future meetings on that basis, especially if the company has not attempted to

provide the shareholder proponent with alternative means to present its proposal (such as by phone).

Other Legal Requirements

In addition to any SEC rules regarding virtual meetings, it is important for companies to check whether the
laws of the state of their incorporation allow shareholder meetings by virtual means and, if so, the
parameters for such meetings. For example, under Section 211 of Delaware’s General Corporation Law
(“DGCL"), if a board of directors is authorized to determine the place of a meeting of shareholders, the
board of directors may, in its sole discretion, determine that the meeting “shall not be held at any place, but

may instead be held solely by means of remote communication.” The DGCL also provides that, if authorized

by the board of directors, subject to any guidelines and procedures the board may adopt, shareholders may
participate and vote remotely; provided that (1) reasonable measures are implemented to verify that each
person permitted to vote remotely is a shareholder or proxyholder; (2) reasonable measures are
implemented to provide remote shareholders and proxyholders an opportunity to vote and participate in the
meeting, “including an opportunity to read or hear the proceedings of the meeting substantially concurrently
with such proceedings”; and (3) that a record is maintained of any remote votes or other actions at the
meeting. Maryland, where most real estate investment trusts are incorporated, has a similar provision
governing virtual-only meetings. By contrast, New York’s Business Corporation Law (“NYBCL”) does not
expressly provide that a meeting of shareholders may take place solely by remote communication, although
Section 602 of the NYBCL allows a board of directors, where authorized, to implement reasonable
measures to allow participation and voting at shareholder meetings by electronic communication. (A bill
seeking to amend Section 602 of the NYBCL to expressly permit virtual-only meetings is currently pending.)
The NYBCL also specifies that a company holding a shareholder meeting by virtual means must provide
between 10-60 days’ advance notice, and such notice must include logistical details of how shareholders
can participate in the meeting. In addition, some states that allow for virtual-only meetings impose
procedural requirements that make having a virtual meeting impracticable: for example, California currently
requires a company to receive unrevoked shareholder consent before holding a virtual-only or hybrid

meeting.

Itis also important for companies to review their charters, bylaws and other applicable governing documents

and internal policies to determine if they allow for a switch to a virtual-only or hybrid meeting. If so,

companies should understand any advance notice or other requirements that might apply under applicable

state law and their documents and policies if the company does decide to move to a virtual-only or hybrid

meeting, including after filing proxy materials with the SEC. For example, if a company has filed a proxy

statement that preserves the option to switch to a virtual-only or hybrid meeting, it may be necessary for
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the board of directors to take action (either by vote or written consent) before a switch can be made. On
the other hand, if a company has filed a proxy statement that does not preserve the option, a new meeting

notice under state law may be required.

If a company decides to proceed with a physical or hybrid meeting, it should ensure that the in-person
component of the meeting is in compliance with applicable law and consider applicable guidance, including
from the Centers for Disease Control and Prevention, the World Health Organization and other sources of
recommendations about social gatherings. Companies should also consider whether their full board and
management team should and could participate from different locations for safety and business continuity

planning reasons.

PROXY ADVISOR AND INSTITUTIONAL INVESTOR POLICIES ON VIRTUAL-ONLY
MEETINGS

Virtual-only meetings have, in the past, been subject to criticism by proxy advisors and institutional
investors. Proxy advisors have expressed concerns that, though the number of shareholders attending a
shareholder meeting may increase when the meeting is held virtually, the depth of shareholder engagement
at such meetings may not be sufficient to hold the board accountable. While Institutional Shareholder
Services (“ISS”) has not yet adopted a formal voting policy on virtual-only meetings in the United States,
Glass Lewis & Co.’s (“Glass Lewis”) 2020 proxy voting guidelines recommend voting against members of
the governance committee if a company is planning to hold a virtual-only shareholder meeting, unless there
is sufficiently robust disclosure in the proxy statement to assure shareholders that they will have the same
participation rights as they would have had at an in-person meeting. In explaining its position, Glass Lewis
has stated that virtual-only meetings hinder shareholders’ ability to “meaningfully communicate” with the

company management.

Vanguard’s 2020 proxy voting policy similarly provides that it will vote against proposals to conduct virtual-
only meetings. (BlackRock, Fidelity and State Street have not adopted formal voting policies on virtual-only

meetings.)

It is important to note that both Glass Lewis’s and Vanguard’s 2020 voting policies were published in 2019,
and may be updated following the date of this publication. Both ISS and Glass Lewis have recently signaled
that in response to Coronavirus they may change their policies with regard to virtual-only meetings for 2020,
provided that shareholders are provided sufficient disclosure on how to access the meetings and are not

limited in their participation rights.

ISSUER APPROACHES

For an issuer that is considering switching to a virtual meeting or preserving the option to do so at a later

date, deciding on the right approach and accompanying disclosure requires a company-specific analysis
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that should be undertaken together with the company’s internal and external advisors, taking into account
such things as the company’s historical shareholder meeting and disclosure practices, as well as feedback
from shareholders and the investor relations team. While companies may take different approaches to
disclosure, there are certain noteworthy common themes that have emerged from recently filed proxy

statements.

For example, for issuers that have recently disclosed the decision to move to a virtual meeting in their proxy
statements, it is typical for the proxy statement to emphasize the issuer’s intention of ensuring meaningful

shareholder participation and the implementation of procedural safeguards to that end, including:

e technical support available prior to and during the meeting;

o formal rules of conduct at the meeting, including Q&A procedures and how shareholders may
see/hear management and board members; and

e where questions and answers will be posted after the meeting (typically on the company’s website).

For issuers that have disclosed plans for a physical meeting but have preserved the option to switch to a
virtual meeting in their proxy statement, it is typical for the proxy statement to specify, among other things,

the amount of advance notice the issuer intends to provide to shareholders if it decides to make the switch.

* * *

Copyright © Sullivan & Cromwell LLP 2020
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Sullivan & Cromwell LLP is a global law firm that advises on major domestic and cross-border M&A, finance,
corporate and real estate transactions, significant litigation and corporate investigations, and complex
restructuring, regulatory, tax and estate planning matters. Founded in 1879, Sullivan & Cromwell LLP has
more than 875 lawyers on four continents, with four offices in the United States, including its headquarters

in New York, four offices in Europe, two in Australia and three in Asia.
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Sullivan & Cromwell LLP lawyer with whom you have consulted in the past on similar matters. If you have
not received this publication directly from us, you may obtain a copy of any past or future publications by
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