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Immunity of International Organizations

U.S. Supreme Court Rejects Absolute Immunity for International
Organizations Under International Organizations Immunity Act

SUMMARY

In Jam v. International Finance Corporation,1 the Supreme Court held that the immunity granted to
international organizations under the International Organizations Immunity Act (the “IOIA”)Z is the same
as the immunity granted to foreign governments under the Foreign Sovereign Immunities Act (the
“FSIA”).3 In reaching this conclusion, the Supreme Court rejected prior D.C. Circuit case law that held
that immunity under the I0IA is “absolute.” As a result, absent more expansive immunity provisions in
their charters, international organizations granted immunity under the IOIA may be subject to suit in a
U.S. court to the same extent as a foreign sovereign would be under the FSIA, including as a result of the
so-called “commercial activities” exception. In addition to noting that an organization’s charter may
provide an independent source of immunity, the Chief Justice’s majority opinion offered helpful dictum
regarding the scope of the commercial activities exception. While the opinion did not decide whether the
international organization benefitted from immunity in the case, and suggested in dictum that it might, the
Jam decision and its rejection of absolute immunity for international organizations may heighten the

litigation exposure of international organizations in the United States.

BACKGROUND
A. THEIOIA

Congress enacted the IOIA in 1945, granting organizations of which the U.S. is a member pursuant to a
treaty or an act of Congress authorizing or making an appropriation for U.S. membership, and which are
designated by the President under the IOIA, a set of privileges and immunities, including immunity from
suit and judicial process. The IOIA itself does not define the scope of the immunity from suit, but instead

refers to the immunity from suit available to foreign governments. The statute provides that, in general,
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an international organization “shall enjoy the same immunity from suit and every form of judicial process

as is enjoyed by foreign governments.”4

B. IMMUNITY OF FOREIGN GOVERNMENTS

When the IOIA was enacted, the United States granted foreign governments “virtually absolute immunity”
from suit in the United States.” In 1952, however, the State Department—which at the time was
responsible for deciding when a foreign government enjoyed immunity—adopted the “restrictive” theory of
foreign sovereign immunity, under which a foreign government is entitled to immunity “with respect to their

sovereign acts, not with respect to commercial acts.”®

In 1976, Congress enacted the FSIA, transferring
responsibility for making immunity decisions from the State Department to the courts, but retaining the
“restrictive” theory. Under the FSIA, a foreign government is immune from suit unless one of several
statutory exceptions applies, the “most significant” of which is the “commercial activities” exception, which
denies immunity to foreign governments in respect of suits based on commercial activity or acts

performed in connection with commercial activity with a sufficient nexus to the United States.’

C. FACTS OF THE CASE

The International Finance Corporation (the “IFC”), part of the World Bank Group, is a development bank
founded in 1956 and based in Washington, D.C. with 184 members, including the United States.®
According to its charter, the IFC’s purpose is “to further economic development by encouraging the
growth of productive private enterprise in member countries, particularly in the less developed areas.”’
Among other things, the IFC makes loans to private-sector projects in developing countries. As part of its
lending process, the IFC generally requires recipients to adhere to a set of “performance standards for
managing environmental and social risks,” and enforces these standards through an internal review

process and other means.*°

In 2008, the IFC loaned $450 million to a company in India to help finance the construction of a power
plant. The IFC’s agreement with the borrower required it to comply with an environmental and social
action plan. However, according to an IFC internal audit, the borrower failed to comply with the IFC’s
standards, and the IFC’s supervision of compliance with the action plan was inadequate. In 2015,
farmers and fishermen near the plant and the government of a nearby village sued the IFC in
Washington, D.C. federal court, claiming that pollution from the plant adversely affected local fishing,
drinking water and air quality. The plaintiffs sought injunctive relief or money damages from the IFC

based on negligence, negligent supervision, nuisance, trespass and breach of contract.™*

D. LOWER COURT DECISIONS

Relying on a 1998 D.C. Circuit precedent that held that “Congress’ intent” in the IOIA was to “adopt th[e]
body of law” on foreign sovereign immunity “as it existed in 1945,” and not to incorporate “subsequent

changes” to that law,™ the district court determined that the IFC currently was entitled to the absolute
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immunity from suit that foreign governments enjoyed in 1945 and dismissed the case.”™ Relying on the

same binding 1998 circuit precedent, the D.C. Circuit affirmed.**

THE SUPREME COURT’S DECISION

In a 7-1™ decision authored by Chief Justice Roberts, the Supreme Court reversed. The Court held that,
in granting international organizations the “same immunity” from suit “as is enjoyed by foreign
governments,” the IOIA “continuously link[s] the immunity of international organizations to that of foreign

»16

governments.”™ As a result, the IFC’s immunity from suit under the IOIA is not absolute, but must instead

be evaluated under the “restrictive” theory of sovereign immunity as codified in the FSIA.

The Court’'s analysis began by noting that the language of the IOIA “more naturally lends itself’” to a
conclusion that international organizations have the “same immunity” that foreign governments have
today. According to the Court, if Congress wanted to provide international organizations with absolute
immunity from suit, it could have expressly done so, as it did for other immunities granted in the 10IA."
Similarly, Congress could have specified that the I0OIA incorporated the law of foreign sovereign immunity
as it stood in 1945. As the text of the statute did neither of those things, the Court concluded that the
“same as” language contained in the I0OIA made the immunity of international organizations “continuously
equivalent” to that of foreign governments. The Court noted that similar “same as” provisions “dot the
statute books, and federal and state courts commonly read them to mandate ongoing equal treatment of

two groups or objects.”18

The Court also relied on the “reference canon,” which provides a means for interpreting statutes such as
the IOIA that define their scope by reference to another body of law. Under this canon, “general”
references indicate that the scope of the referring statute is continuously linked to developments in the
referenced body of law; “specific” references, in contrast, indicate that the referring statute adopts the
referenced body of law as of the date of the statute’s enactment. The Court determined the IOIA’s
reference to the “immunity enjoyed by foreign governments” is a general reference to an “external body of
potentially evolving law,” not a specific reference to a particular statutory provision or a precise term of art
with “substantive content.” Accordingly, the canon supports the conclusion that the 10IA “link[s] the law of
international immunity to the law of foreign sovereign immunity, so that the one develops in tandem with

the other.”*®

The Court rejected the IFC’s argument that the I0IA must be interpreted differently from the FSIA
because the purpose of immunity for foreign governments—comity and reciprocity between nations—
differs from the purpose of immunity for international organizations—enabling organizations to pursue the
“collective goals” of their members without “undue interference” from any one member’s courts. This
argument, the Court concluded, “gets the inquiry backward” absent a clearly expressed legislative

intention to the contrary, legislative purpose is expressed by the ordinary meaning of statutory text. In
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any event, the Court stated, the IOIA does not address the question of the ultimate purpose of

international organization immunity.*

The Court also disagreed with the reasoning of the D.C. Circuit’'s 1998 decision. In that decision, the D.C.
Circuit pointed to authority granted to the President in the IOIA to “modify, condition, limit, and even
revoke” an international organization’s immunity, concluding that the statute made the President—not
developments in the law of foreign sovereign immunity—responsible for modifying the absolute immunity
international organizations enjoyed as of the 1945 enactment of the I0IA.>* The Supreme Court rejected
this view, stating that this presidential authority “suggests retail rather than wholesale action.” In other
words, the provision is most naturally read to allow the President to modify, on a case-by-case basis, the
immunity rules that would otherwise apply to a single international organization, as opposed to
international organizations as a whole. The Court also faulted the D.C. Circuit for not considering the

State Department’s “longstanding” view that immunity under the IOIA and the FSIA are “linked.”*

Finally, the Court declined to credit the IFC’s argument that a “restrictive” view of immunity would be
undesirable as it would allow one member’s courts to “second-guess the collective decisions” of the other
members and expose them to money damages, which would make it more difficult and expensive to fulfill
the organization’s mission. These effects, argued the IFC, would be especially acute for development
banks that “use the tools of commerce to achieve their objectives” and whose activities could therefore
fall within the FSIA’s commercial activities exception. The Court described these concerns as “inflated”

for three reasons:?®

e First, privileges and immunities under the IOIA are “default rules,” and the members of an
international organization can specify in the organization’s charter that it enjoys a different level of
immunity, including, if appropriate for a particular organization, absolute immunity from suit. The
Court noted that the charters of some international organizations in fact do appear to confer broader
immunities than those provided for in the FSIA.*

e Second, not all activities, even by development banks, necessarily qualify as “commercial” for the
purposes of the FSIA. Only activities of a “type ... by which a private party engages in” trade or
commerce satisfy this requirement.®

e Third, even where a development bank’s activities are “commercial” in nature, the bank is only
subject to suit in the United States if the relevant commercial activity has a sufficient nexus to the
United States and the relevant suit is “based upon” that commercial activity or acts performed in
connection with that commercial activity.26 If the “gravamen” of a suit is tortious activity abroad, the
suit would not be “based upon” commercial activity within the meaning of the FSIA’s commercial
activities exception.”’

Justice Breyer dissented, describing the language of the IOIA as ambiguous and pointing to the “statute’s
history, its context, its purposes, and its consequences” as favoring an interpretation that grants

international organizations the absolute immunity enjoyed by foreign governments in 1945.%®

Immunity of International Organizations
March 11, 2019



SULLIVAN & CROMWELL LLP

IMPLICATIONS

International organizations in general, and development banks in particular, potentially may face
increased litigation exposure in the United States as a result of the Court’s holding that international
organizations enjoy in the United States “restrictive,” as opposed to absolute, immunity. However, the
Court did not conclude that the IFC lacks immunity on the facts of this case. The Court expressly noted
that restrictive immunity does not mean no immunity, and indeed suggested in dictum that the claims of
the plaintiffs against the IFC may, in fact, not be “based upon a commercial activity” of the IFC which has
a sufficient nexus with the United States to come within the FSIA’s commercial activities exception to

foreign sovereign immunity.

Moreover, as the Court recognized, the charter of an international organization may provide an
independent source of immunity to suit even where the FSIA would not. Unless immunity is expressly
waived, the charters of some organizations, including the United Nations and IMF, confer on the

organizations immunity from all suits.

The charters of other organizations, including the IFC and World
Bank, confer immunity from certain suits, potentially including suits that impose impermissible
“regulations” on the organizations’ property and assets.*® The scope of immunity in the IFC’s charter,
which is a binding international agreement and the immunity provisions of which have been implemented

into U.S. domestic law,*" is one of the issues that may be addressed on remand in the case.

Even when the FSIA would determine the scope of an international organization’s immunity in U.S.
courts, the “commercial activities” or another exception to immunity may not apply in a particular case.
The commercial activities exception only denies immunity for a suit “based on” a commercial activity that
has a sufficient U.S. nexus, specifically, that the suit be based on (1) a commercial activity “carried on in
the United States,” (2) “an act performed in the United States in connection with a commercial activity”
abroad or (3) “an act” abroad “in connection with a commercial activity” abroad that “causes a direct effect
in the United States.”®* A suit based upon a “gravamen” of “tortious activity abroad” may not be “based
upon” a commercial activity.33 The Court acknowledged the government’s statement at oral argument
that the government has “serious doubts” whether the suit in Jam, which “largely concerns allegedly
tortious conduct in India,” satisfies the commercial activities exc:eption.34 Further, the Court noted that
some lending activities by international organizations, such as lending to a government expressly
conditioned on the recipient making changes to its domestic laws, may not be of a “type . . . by which a

private party engages in trade or commerce,” and thus not “commercial” for the purposes of the FSIA.®
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Despite the Court’s decision that international organizations do not benefit from absolute immunity from
suit in the courts of the United States, other protections that remain after the Court’s decision will likely
limit the actual U.S. litigation exposure for the work of many international organizations. Nevertheless,
organizations that do not have specific charter or statutory immunity may wish to consider whether there
are opportunities to monitor or reduce their exposure for work that may not qualify for immunity under the
FSIA.
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