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CARES Act Provides Relief for Aviation 
Industry; Significant Conditions Apply 

Coronavirus Aid, Relief, and Economic Security Act Offers More than 
$50 billion in Financial Assistance for Certain Aviation-Related 
Companies, Subject to Significant Restrictions on Capital Allocation, 
Employee Retention and Compensation and Other Conditions, 
Including the Issuance of Warrants or Other Instruments to the U.S. 
Government. 

INTRODUCTION 

On Friday, President Trump signed into law the “Coronavirus Aid, Relief, and Economic Security Act,” or 

the “CARES Act,” which authorizes the Secretary of the Treasury to make up to $500 billion in loans, loan 

guarantees and other investments in support of certain businesses affected by the coronavirus outbreak, 

as well as states and municipalities. 

This memorandum summarizes the provisions of the CARES Act that are most relevant to the aviation 

industry.  The legislation contains more than $50 billion in financial assistance for passenger air carriers 

(and related businesses), cargo air carriers and contractors in the form of loans, loan guarantees, grants 

and tax relief, subject to the conditions and procedures discussed below.  Aviation companies that are 

considering applying for relief under the CARES Act should carefully consider the conditions for receiving 

assistance (and the limitations on future business activities and flexibility these conditions may impose) in 

relation to their current business outlook, liquidity position and capital allocation strategy. 

We note that the provisions discussed in this memorandum are in addition to a number of other provisions 

of general applicability contained in the CARES Act, which are outside the scope of this memorandum.  

Companies that are not eligible for, or otherwise choose not to participate in, the financial assistance 

programs discussed in this memorandum may be eligible for assistance under other provisions of the 
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CARES Act.  We describe those provisions in a separate publication available at 

https:/www.sullcrom.com/corona-virus-update. 

LOANS AND LOAN GUARANTEES AVAILABLE UNDER CESA 

Overview.  Title IV, Subtitle A of the CARES Act (the Coronavirus Economic Stabilization Act of 2020 

(“CESA”)) authorizes the Treasury Secretary to use $500 billion for four separate categories of loans, loan 

guarantees and other investments, including:  (1) up to $25 billion in loans and loan guarantees for U.S. 

passenger air carriers and related businesses, such as inspection, repair and overhaul service providers 

and ticket agents; (2) up to $4 billion in loans and loan guarantees for U.S. cargo air carriers; and (3) up to 

$17 billion in loans and loan guarantees for “businesses critical to maintaining national security.” 

Companies that do not qualify for loans or loan guarantees under the three categories mentioned above 

may qualify under CESA’s additional authorization of up to $454 billion (plus any amounts not used under 

the other three categories) in loans and loan guarantees to, or other investments in, certain Federal Reserve 

programs or facilities.  In order to be eligible for this fourth category, a company must either be (1) an air 

carrier or (2) another U.S. business that has not received “adequate economic relief” in the form of loans 

or loan guarantees under CESA.1  The legislation does not define what constitutes “adequate economic 

relief,” leaving the contours of this term to be determined by the Treasury Secretary.  Notably, certain of the 

conditions discussed below do not apply to loans or loan guarantees made under this fourth category.  We 

describe the conditions applicable to category-four investments in a separate publication available at 

https:/www.sullcrom.com/corona-virus-update. 

The provision of loans and loan guarantees under CESA will be funded from an appropriation made to a 

fund under the exclusive control of the Treasury Secretary, subject to approval by the President.  

The Treasury Secretary has substantial discretion, subject to oversight, to determine the form, terms and 

conditions of any loan or loan guarantee, including any applicable covenants, representations, warranties 

or other requirements.  For any loans, the Treasury Secretary will set the interest rate based on the risk 

and the current average yield on outstanding U.S. government obligations of comparable maturity.  Further, 

the principal amount on any obligation incurred by a borrower under CESA may not be reduced through 

loan forgiveness; however, loans may be restructured or otherwise modified (provided, that the duration of 

any loan may not be extended beyond five years from the loan’s origination date). 

The procedures for applying for the aforementioned relief and certain minimum requirements will be 

published by the Treasury Secretary within ten days of CESA’s enactment. 

General Conditions.  CESA imposes a number of conditions on recipients of the loans or loan guarantees 

described above, including restrictions on capital allocation, employee retention and executive 

compensation.  First, the Treasury Secretary must determine that an applicant for a loan or loan guarantee 

“is an eligible business for which credit is not reasonably available at the time of the transaction,” which 
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may potentially make it more difficult for a business otherwise eligible for CESA to qualify for assistance.  

In addition, before the Treasury Secretary grants a loan or loan guarantee under the three categories 

discussed above, the Treasury Secretary must determine that: 

 the intended obligation is “prudently incurred” by the applicant; 

 the loan or loan guarantee is either (1) sufficiently secured or (2) made at a rate that (a) reflects the 
risk of the loan or loan guarantee and (b) to the extent practicable, is not less than a rate based on 
market conditions for comparable obligations prevalent prior to the coronavirus outbreak; 

 the duration of the loan or loan guarantee is as short as practicable and, in any case, not longer 
than five years; 

 the loan or loan guarantee agreement provides that, until the date that is one year after the loan or 
loan guarantee is no longer outstanding, the eligible business and any affiliate may not purchase 
any equity security listed on a national securities exchange of the eligible business or any parent 
entity, except to the extent required under a contractual obligation in effect as of CESA’s enactment 
date (the “Repurchase Restriction”);2 

 the loan or loan guarantee agreement provides that, until the date that is one year after the loan or 
loan guarantee is no longer outstanding, the eligible business may not pay dividends or make other 
capital distributions with respect to its common stock; 

 the loan or loan guarantee agreement provides that, until September 30, 2020, the eligible business 
must maintain its employment levels to its March 24, 2020 employment levels to the extent 
practicable, and, in any case, may not reduce its employment levels through September 30, 2020 
by more than 10% from the levels as of March 24; 

 the loan or loan guarantee agreement includes a certification that the eligible business (1) is created 
or organized in the United States or under U.S. law and (2) has significant operations in, and a 
majority of its employees based in, the United States (the “U.S. Business Requirement”);3 and 

 the eligible business incurred or is expected to incur losses directly or indirectly as a result of the 
outbreak that jeopardize the business’s continued operations. 

Until one year after any applicable loan or loan guarantee ceases to remain outstanding, to protect collective 

bargaining agreements, the federal government is restricted from conditioning financial assistance on an 

air carrier’s or contractor’s implementation of measures to enter into negotiations with the certified 

bargaining representative of a class of employees regarding pay or other terms and conditions of 

employment. 

Limitations on compensation to highly compensated employees.  In addition, as a condition for 

entering into any loan or loan guarantee under the three categories discussed above, the loan agreement 

or guarantee must include certain terms related to employee compensation that apply until one year after 

the date on which the loan or loan guarantee is no longer outstanding.  Until the period ends, the agreement 

must provide that: 

 no officer or employee of the eligible business whose total compensation—including salary, bonus, 
stock awards, and other financial benefits—exceeded $425,000 in calendar year 2019 (other than 
an employee whose compensation is determined under a preexisting collective bargaining 
agreement executed before March 1, 2020) may receive from the eligible business (1) total 
compensation in any 12 consecutive months during that period that exceeds his or her 2019 total 
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compensation or (2) severance pay or other benefits upon termination of employment that exceed 
twice his or her 2019 total compensation; and 

 no officer or employee of the eligible business whose total compensation exceeded $3 million in 
calendar year 2019 may receive from the eligible business total compensation in any 12 
consecutive months during that period that exceeds the sum of $3 million plus half of the amount 
by which his or her 2019 total compensation exceeded $3 million. 

Receipt of warrants or other instruments.  Lastly, as a condition for entering into any loan or loan 

guarantee to an eligible business under the three categories discussed above, the Treasury Secretary must 

receive: 

 if the eligible business has issued publicly traded securities, a warrant or other equity interest in the 
eligible business; or 

 if the eligible business does not have publicly traded securities, a warrant or other equity interest 
in, or a senior debt instrument issued by, the eligible business. 

If the Treasury Secretary determines that the eligible business “cannot feasibly issue warrants or other 

equity interests,” the Treasury Secretary may instead accept a senior debt instrument in an amount and on 

terms determined by the Treasury Secretary.  The Treasury Secretary may sell, exercise or surrender any 

warrant or senior debt instrument it receives; however, the Treasury Secretary may not exercise voting 

power with respect to any shares of common stock. 

Although the exact amount, duration and other terms of any equity or debt instruments would presumably 

be developed at the time the loan or loan guarantee agreement is entered into, the terms of any such equity 

or debt instrument must be designed to “provide for a reasonable participation . . . for the benefit of 

taxpayers” in equity appreciation (in the case of a warrant or other equity interest) or a “reasonable” interest 

rate premium (in the case of a senior debt instrument).  It remains to be seen how standardized (like similar 

instruments used for the 2008 Troubled Asset Relief Program, which provided for nearly uniform terms) or 

bespoke these instruments will be. 

OTHER FINANCIAL ASSISTANCE AVAILABLE UNDER THE CARES ACT 

Grants.  In addition to the loans and loan guarantees made available to companies in the aviation industry 

discussed above, Title IV, Subtitle B of the CARES Act authorizes grants to the aviation industry to be used 

exclusively for the continuation of payment of employee wages, salaries and benefits.  This includes 

$25 billion for U.S. passenger air carriers, $4 billion for U.S. cargo air carriers and $3 billion for 

“contractors.”  Contractors are defined as any person that performs functions on the property of an airport 

that are directly related to air transportation (e.g., loading and unloading property, security, airport ticketing 

or aircraft sanitization) or catering functions, in either case pursuant to a contract with a U.S. passenger air 

carrier.  Subtitle B further provides an additional $100 million for costs and administrative fees associated 

with providing the financial assistance described in this section. 
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The formula to be used by the Treasury Secretary to allocate this financial assistance will be based on the 

salaries and benefits reported by an air carrier pursuant to Part 241 of Title 14 of the U.S. Code of Federal 

Regulations, for the period from April 1, 2019 through September 30, 2019.  Smaller air carriers that are 

exempt from Part 241 and contractors are required to separately document wages, salaries, benefits and 

other compensation for the same time period. 

As a condition to receiving grants under Subtitle B, air carriers (and related businesses) and contractors 

are required to: 

 refrain from conducting involuntary furloughs or reducing pay rates and benefits until 
September 30, 2020; 

 refrain from, and cause their affiliates to refrain from, purchasing any equity security of the air carrier 
or contractor or the parent company of the air carrier (or related business) or contractor that is listed 
on a national securities exchange until September 30, 2021; 

 refrain from paying dividends or making other capital distributions with respect to the common stock 
or equivalent interest of the air carrier (or related business) or contractor until September 30, 2021; 
and 

 comply with the executive compensation restrictions discussed above with respect to loans and 
loan guarantees from March 24, 2020 through March 24, 2022 (provided, that the exception with 
respect to compensation under preexisting collective bargaining agreements applies to collective 
bargaining agreements entered into prior to March 27, 2020 rather than March 1, 2020). 

The CARES Act also temporarily authorizes the Secretary of Transportation to require, to the extent 

reasonable and practicable, that a U.S. air carrier receiving grants under Subtitle B maintain scheduled air 

transportation services as the Secretary of Transportation deems necessary to ensure services to any 

particular point serviced by that carrier before March 1, 2020, including in connection with health care and 

pharmaceutical supply chains.  Any such requirement implemented by the Secretary of Transportation will 

terminate on March 1, 2022. 

Until September 30, 2020, to protect collective bargaining agreements, the federal government is restricted 

from conditioning grants under Subtitle B on an air carrier’s or contractor’s implementation of measures to 

enter into negotiations with the certified bargaining representative of a class of employees regarding pay or 

other terms and conditions of employment. 

Other Relief.  The CARES Act also provides relief to the aviation industry through a temporary suspension 

of certain aviation-related excise taxes for the remainder of 2020.  This tax relief specifically includes taxes 

paid on any amount paid for transportation by air under Section 4261 or 4271 of the Internal Revenue Code 

of 1986 (i.e., ticket and cargo taxes) and taxes paid on kerosene used in commercial aviation as defined in 

Section 4083 of the Internal Revenue Code of 1986. 

Title XII of the CARES Act sets aside $10 billion for airports to aid in their COVID-19 prevention and 

response efforts.  Such amounts are only available to sponsors of “airports” as defined in Section 47102 of 

Title 49 of the U.S. Code, which include (1) any area of land or water used or intended to be used for the 
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landing and taking off of aircraft, appurtenant area used or intended to be used for airport buildings or other 

airport facilities or rights of way and airport buildings and facilities located in any of those areas; or (2) any 

heliport.  Funds apportioned to airports in Title XII are subject to several conditions for the treatment of 

employees—importantly, airports must maintain 90% of their workforces as of March 27, 2020 until 

December 31, 2020, subject to adjustments for retirements or voluntary employee separations.  Airports 

may request a hardship waiver from the Department of Transportation for compliance with this employment 

condition in the case of economic hardship or concerns regarding aviation safety or security. 

CONCLUSION 

The CARES Act authorizes more than $50 billion in financial assistance to aviation companies, including: 

(1) loans and loan guarantees to passenger air carriers (and related businesses) and cargo air carriers; 

(2) grants to passenger air carriers, cargo air carriers and contractors to be used exclusively for the 

continuation of payment of employee wages, salaries and benefits; and (3) a temporary suspension of 

certain aviation-related excise taxes for the remainder of 2020. 

This relief is subject to substantial conditions including restrictions on capital allocation, employee retention 

and executive compensation as well as the issuance of warrants or other instruments to the U.S. 

government.  Aviation companies that are considering applying for relief under the CARES Act should 

carefully consider the conditions for receiving assistance (and the limitations on future business activities 

and flexibility these conditions may impose) in relation to their current business outlook, liquidity position 

and capital allocation strategy. 

Moreover, the relief discussed in this memorandum is in addition to a number of other provisions of general 

applicability contained in the CARES Act, which are outside the scope of this memorandum.  Companies 

that are not eligible for, or otherwise choose not to participate in, the financial assistance programs 

discussed in this memorandum may be eligible for assistance under other provisions of the CARES Act.  

We describe those provisions in a separate publication available at https:/www.sullcrom.com/corona-virus-

update. 

* * * 
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1  This condition also applies to the first three categories; however, in order to fit into the first three 
categories, a company must also meet the conditions described above (i.e., the company must be 
either a U.S. passenger air carrier or related business, a U.S. cargo air carrier or a U.S. business 
critical to maintaining national security as determined by the Treasury Secretary). 

2  Companies should consider the potential impact of the Repurchase Restriction on their existing 
repurchase programs and any future programs they might otherwise expect to implement.  We 
describe certain issues to consider with respect to the Repurchase Restriction in a separate 
publication available at https:/www.sullcrom.com/corona-virus-update. 

3  Notably, the U.S. Business Requirement does not appear to limit the ability of a business with a 
non-U.S. parent company to receive assistance under these categories. 

ENDNOTES 
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