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Introduction

Shareholber activism is anb will continue to .e a Arominent peature op the corAorate 
lanbscaAe  in  the  xniteb  Statesk  Yollowinf  a  wave  op  corAorate  scanbals  in  the 
early  5666s Gmost  memora.ly  )nron CorAoration2d  there was a sea chanfe in  xS 
corAorate fovernancek Su.seNuently enacteb peberal refulations that pocus on corAorate 
fovernance have bramatically chanfeb the pace op xS corAorate .oarbs op birectorsd 
shareholber enfafement has .ecome an eEAectation por comAaniesd anb a num.er op 
other lefal anb cultural chanfes have increaseb the Aower op shareholbers op xS Au.lic 
comAaniesk

Shareholber activism historically reperreb to an asset class op hebfe punbs that raibeb 
anb afitateb xS Au.licly trabeb comAaniesk In Aresent timesd howeverd there is .roaber 
recofnition that shareholbers more fenerally have a besire to enfafe with manafement 
anb .oarbs op birectors refarbinf fovernance reporms anb other asAects op a comAanyBs 
.usinessk (his trenb has causeb the lines .etween the trabitional shareholber activists anb 
other shareholbers op Au.lic comAanies to .lurd there.y bilutinf the .ranb op shareholber 
activismk (here is now an increaseb eEAectation that shareholbers will seeg to have more 
in’uence over fovernance anb stratefic becisions mabe .y Au.lic comAaniesd althoufh it 
is still the case that certain activist camAaifns .ecome a Au.lic bisAlay op the bipperences 
in stratefic vision .etween the shareholber activist anb its su.1ect comAanyk

qlthoufh the term /activist/ may have .ecome biluteb .y more tyAes op shareholbers 
enterinf the miEd the increaseb acceAtance op activism in the corAorate lanbscaAe has 
.y no means becreaseb its preNuencyk (he total num.er op activist camAaifns has 
.een remarga.ly consistent since at least 56J”k qlthoufh activist camAaifns .rie’y 
beclineb prom 5656 to 565Jd larfely .ecause op the covibTJ% Aanbemicd since that timed 
AostTAanbemic activism activity has normaliseb .acg at hifher levelsk]13 xS activity levels 
saw a margeb increase in 565; as comAareb to 565Hd anb the num.er op xS camAaifns 
in the ,rst Nuarter op 565M increaseb slifhtly comAareb to the same Aeriob in 565;k]2C
3 qlthoufh camAaifn activity remaineb resilient in the ,rst Nuarter op 565Md activist success 
outcomes were more muteb than in the elevateb Aeriob op the ,rst Nuarter op 565;d with 
xS settlements havinf beclineb .y 4J8 year over yeark]43

In any eventd the statistics por Au.lic camAaifns bo not tell the entire story“ por every 
Au.lic activist bemanbd there may .e another activist camAaifn that never .ecomes Au.lic 
gnowlebfek Success .y activist hebfe punbs in raisinf caAital anb increaseb suAAort 
prom Arominent institutional investorsd com.ineb with activists achievinf their o.1ectives 
anb faininf .oarb seats at Au.lic comAanies Gthroufh .oth settlements with comAanies 
anb AroEy contests2d has puelleb increaseb activityk qs a resultd xS Au.lic comAany 
.oarbs op birectors anb manafement teams have continueb their pocus on unberstanbinf 
shareholber activism as well as worginf to Areventd anb AreAarinf to resAonb tod activist 
camAaifnsk

Legal and regulatory framework
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(he  lefal  anb  refulatory  prameworg  relatinf  to  shareholber  rifhtsd  activism  anb 
enfafement in resAect op xS Au.licly trabeb comAanies Arimarily comArises peberal 
laws anb refulations anb state corAorations lawsk xS Au.lic comAanies also must 
comAly with the Listinf zules op their stocg eEchanfe Geither the -ew Vorg Stocg 
)Echanfe or the -asbaN Stocg 'arget2d which inclube corAorate fovernance reNuirementsk 
qbbitional sources op Aractice with resAect to shareholber activism anb enfafement 
inclube AroEy abvisory ,rms anb fuibelines set porth .y other investment community 
mem.ersk (agen tofetherd the aAAlica.le laws anb refulationsd as well as other in’uential 
sources op Aracticed fovern the means .y which a shareholber activist Aursues an activist 
camAaifn anb the structural bepences afainst shareholber activists availa.le to xS Au.lic 
comAaniesk

Yeberal laws

Yeberal securities laws relatinf to shareholber activism anb enfafement inclube the 
Securities qct op J%44d the Securities )Echanfe qct op J%4H Gthe )Echanfe qct2d the 
Sar.anesTDEley qct op 5665 anb the 9obbTYrang úall Street zeporm anb Consumer 
Protection qct op 56J6 Gthe 9obbTYrang qct2k (he peberal securities lawsd anb the rules 
anb refulations Aromulfateb thereunberd are abministereb .y the Securities anb )Echanfe 
Commission GS)C2k q gey pocus op the peberal securities refulations is on bisclosure anb 
ensurinf that shareholbers anb the marget have the inpormation reNuireb to mage pully 
inpormeb investment becisionsk

(he )Echanfe qct Arovibes the S)C with .roab authority to refulate the securities 
inbustryk Pursuant to section J4Ga2 op the )Echanfe qctd the S)C reNuires Aeriobic anb 
current reAortinf op inpormation .y Au.lic comAaniesd anb comAanies must consiber 
these bisclosure reNuirements in reAortinf on corAorate fovernance mattersk Section 
J4Gb2 op the )Echanfe qct reNuires reAortinf .y Aersons who have birectly or inbirectly 
acNuireb .ene,cial ownershiA op more than ;8 op an outstanbinf class op a comAanyBs 
eNuity securitiesk qn activist investor that crosses the ;8 thresholb must ,le a reAort 
with the S)C within ,ve .usiness bays bisclosinf its ownershiA anb certain abbitional 
inpormationd inclubinf its activist intentionsk Section J4Gb2 also foverns whether investors 
are consibereb a /frouA/ por AurAoses op acNuirinfd holbinf or bisAosinf op a comAanyBs 
securitiesd a relevant consiberation por shareholber activists who may porm a /wolp Aacg/ 
to worg tofether on an activist camAaifnk

Section JHGa2 op the )Echanfe qct imAoses bisclosure anb communications reNuirements 
on AroEy solicitationsd which are the materials useb to solicit shareholbersB votes in 
annual or sAecial meetinfs helb por the election op birectors anb the aAAroval op other 
corAorate actionsk Shareholber activists that wafe a AroEy contest to nominate birectors 
por election in oAAosition to a comAanyBs slate op birector nominees must comAly with 
these AroEy solicitation rulesk (hese rules aAAly tod anb reNuire the timely ,linf opd all 
written communications mabe as Aart op the solicitationd inclubinf Aress releasesd investor 
Aresentationsd transcriAts op sAeeches anb certain interviewsd anb social mebia Aostinfsk 
Yurthermored the )Echanfe qct foverns bisclosure .y anyone seeginf to acNuire more than 
;8 op a comAanyBs securities .y means op a tenber opperk

zefulation Yair 9isclosure Gzefulation Y92d which aims to Aromote pull anb pair bisclosure 
.y ensurinf that comAanies bo not enfafe in selective bisclosured reNuires a Au.lic 
comAany to mage Au.lic bisclosure op any material nonTAu.lic inpormation biscloseb to 
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certain inbivibualsd inclubinf shareholbersd who may trabe on the .asis op that inpormationk 
zefulation Y9 aAAlies to biscussions .etween a comAany anb a shareholber activistj 
therepored comAanies must .e minbpul op this zefulation when holbinf biscussions with 
an activistk

(he Sar.anesTDEley qctd enacteb in resAonse to the corAorate scanbals in the early 
5666sd manbateb numerous reporms to enhance corAorate resAonsi.ility anb ,nancial 
bisclosuresk (he 9obbTYrang qct imAlementeb purther repormsd inclubinf with resAect to 
trabinf restrictionsd corAorate fovernanced bisclosure anb transAarencyk Uoth statutes 
have hab a sifni,cant in’uence on corAorate fovernance anb shareholber activism anb 
enfafementk

In abbition to the peberal securities lawsd the :artTScottTzobino qntitrust ImArovements qct 
Gthe :Sz qct2 may aAAly to an investment .y a shareholber activist in a Au.lic comAany 
ip the investment eEceebs a certain siOe thresholbd currently set at xS`J44k% million 
por 565Mk]53 Ip an activist woulb cross the siOe thresholb with resAect to the amount op 
votinf securities op a comAany that it intenbs to acNuired the activist is reNuireb to mage 
a ,linf with xS antitrust authorities anb o.serve a waitinf Aeriob Arior to comAletinf 
the transactionk (he :Sz qct Arovibes an eEemAtion prom reAortinf reNuirements por 
acNuisitions that result in the acNuirer holbinf J68 or less op a comAanyBs outstanbinf 
votinf securities ip mabe /solely por the AurAose op investment/k]73 (his investmentTonly 
eEceAtion has .een construeb narrowlyj it boes not aAAly ip an investor intenbs to 
AarticiAate in anb in’uence .usiness becisionsd which is opten the case with shareholber 
activistsk]63 In @uly 56JMd activist hebfe punb |alueqct CaAital afreeb to Aay a recorb 
xS`JJ million ,ne to settle a lawsuit ,leb .y the xS fovernment allefinf that |alueqct 
violateb the :Sz qct .y imAroAerly relyinf on the investmentTonly eEceAtion in connection 
with its xS`5k; .illion investment in :alli.urton ComAany anb Uager :ufhes Inck]83 'ore 
recently in SeAtem.er 565Hd the Y(C Aenaliseb investor zyan Cohen por pailinf to ,le an 
:Sz noti,cation in connection with the acNuisition op Au.lic comAany securitiesk]-3

State laws

State corAorations law foverns actions .y comAanies in the stateBs 1urisbiction anb 
esta.lishes the ,buciary buty refime that aAAlies to a comAanyBs birectors anb o—cersk 
(his chaAter pocuses on corAorate law in the state op 9elaware .ecause it remains the 
most AoAular state op pormation por lefal entities anb its laws sifni,cantly in’uence 
corAorate law in other statesk 'any Arovisions op the 9elaware 0eneral CorAoration Law 
G90CL2 fovern the relationshiA .etween a corAoration anb its shareholbers anb have an 
imAact on the Arocesses .y which a shareholber activist may Aursued anb a comAany may 
bepenb afainstd an activist camAaifnk

(he  90CL  inclubes  laws  foverninfd  amonf  other  thinfsd  the  comAosition  op  the 
corAorationBs .oarb op birectorsd annual anb sAecial meetinfs op shareholbersd actions 
.y written consentd votinf thresholbs por aAArovinf corAorate actionsd reNuests .y 
shareholbers por .oogs anb recorbsd anb aAAraisal rifhtsk qs bescri.eb purther .elowd 
a corAoration may use its orfanisational bocuments Gcerti,cate op incorAoration anb 
.yTlaws2 to customise certain elements op its corAorate fovernance to the eEtent not 
inconsistent with the 90CLk
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qll birectors anb o—cers op 9elaware corAorations owe the comAany anb its shareholbers 
punbamental ,buciary buties op cared loyalty anb foob paithk Su.1ect to certain eEceAtionsd 
when reviewinf a comAanyBs becisiond the 9elaware courts aAAly the /.usiness 1ubfement 
rule/d  which  Aresumes that  birectors  satis,eb these ,buciary  butiesd  anb will  not 
seconbTfuess the birectorsB becision ip it has a rational .usiness AurAosek :oweverd 
enhanceb 1ubicial review aAAlies in certain circumstancesd inclubinf when a .oarb op 
birectors tages bepensive measures in resAonse to a Aerceiveb threat to corAorate controlk 
xnber the Unocal testd]93 a .oarb that has imAlementeb a bepensive measure has the .urben 
op bemonstratinf that it hab reasona.le frounbs to .elieve that a threat to corAorate 
Aolicy anb eppectiveness eEistebd anb that its bepensive resAonse was reasona.le in 
relation to the threat Aosebk (he Unocal test is Aarticularly relevant to shareholber activism 
.ecause it aAAlies to bepensive measures such as shareholber Arotection rifhts Alans 
GAoison Aills2k Shareholber activists mayd as Aart op their camAaifn stratefyd ,le lawsuits 
afainst a corAoration anb its birectors anb o—cers allefinf ,buciary buty violationsk In 
-ovem.er 565Jd the 9elaware SuAreme Court uAhelb the 9elaware Chancery CourtBs rulinf 
to strige bown the úilliams ComAaniesB rifhts Alank]103 (he 9elaware Chancery Court 
aAAlieb the Unocal intermebiate enhanceb scrutiny stanbarb anb helb that the úilliams 
.oarb conbucteb a foob paithd reasona.le investifation in aboAtinf the rifhts Aland .ut it 
cast bou.t on some op the threats unberAinninf the rifhts Alan anb pounb that úilliamsB 
resAonse was not AroAortional to the stateb threatsk úilliams enporces that a .oarb is 
reNuireb to be,ne sAeci,c anb via.le threatsd narrowly tailor shareholber Arotection rifhts 
Alans to those threatsd anb memorialise its becisions in a clear anb thoroufh recorbk

qbbitional sources op Aractice

Shareholber activism anb enfafement are in’uenceb .y other sources op Aractice 
anb various mem.ers op the investment communityk qlthoufh their imAact has waneb 
somewhat in recent yearsd AroEy abvisory ,rms such as Institutional Shareholber Services 
GISS2 anbd to a lesser eEtentd 0lass Lewis have an imAact on a comAanyBs corAorate 
fovernance Aolicies anb may appect the outcome op a AroEy contest with a shareholber 
activistk (hese abvisory ,rms set porth Aolicy fuibelines as well as mage recommenbations 
with resAect to AroAosals to .e voteb on at a shareholbersB meetinfd such as birector 
electionsd punbamental transactions anb other fovernance mattersk qs an abviser to many 
institutional shareholbersd ISS is geen on shareholber enfafement anb is opten inclineb to 
tage a /whatBs the harm/ aAAroach anb recommenb in pavour op at least one activist birector 
canbibate in a AroEy contest por minority reAresentation on the .oarb op birectors ip the 
shareholber activist has bemonstrateb that some chanfe is warranteb at the comAanyk ISS 
recommenbations usually match the ultimate outcome op the vote in a ma1ority op AroEy 
contestsk :oweverd larfe trabitional institutional investors such as Ulacgzocgd Yibelityd 
State Street anb |anfuarb have fenerally stoAAeb relyinf on the analysis op AroEy abvisory 
,rms anb have insteab beveloAeb internal AroEy abvisory punctions to mage becisions in 
AroEy votinf anb Aut porth corAorate fovernance initiativesk 0iven that the stocg ownershiA 
op many xS Au.lic comAanies is increasinfly helb .y a relatively small num.er op these 
larfe institutionsd it is critical por .oth the comAany anb the shareholber activist to farner 
the suAAort op these investorsk Dther mem.ers op the investment communityd such as the 
(eachers Insurance anb qnnuity qssociation op qmericaTCollefe zetirement )Nuities Yunbd 
the Calipornia State (eachersB zetirement System anb the Council op Institutional Investorsd 
also set porth Aolicy fuibelines anb eEAress oAinions on fovernance anb activismk
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ComAany bepences

q comAanyBs .est bepence afainst shareholber activism is stronf ,nancial Aerpormanced 
a solib recorb op shareholber enfafement anb aboAtion op corAorate fovernance .est 
Aracticesk q comAany must also aboAt a Aroactive stratefy to anticiAate anb AreAare 
por the Aotential por an activist camAaifnd inclubinf actively monitorinf the comAanyBs 
shareholber .ase anb conbuctinf refular anb thoroufh reviews op the comAanyBs .usiness 
Aland stratefic alternatives anb intrinsic valuek In the current environmentd in which 
there is now an eEAectation that shareholbers will .e more involveb in fovernance 
anb stratefic becisions mabe .y Au.lic comAaniesd  it  is crucial  por comAanies to 
maintain a Aositive bialofued relationshiA anb crebi.ility with its shareholbersd Aarticularly 
gey institutional investors anb other larfe holbersk Practisinf consistent shareholber 
enfafementd inclubinf articulatinf the comAanyBs current anb lonfTterm vision por creatinf 
shareholber value anb Aractisinf foob fovernanced will Aay bivibenbs por the comAany in 
terms op .oth unberstanbinf investor concerns anb securinf suAAort in the pace op puture 
shareholber activism camAaifnsk q shareholber activist may pace an uAhill .attle ip the 
comAany alreaby has a stronf relationshiA withd anb the suAAort opd its larfe institutional 
shareholbersk

(he Arevalence op shareholber activism in the xniteb States has createb an entire cottafe 
inbustry op ,rmsd such as AroEy solicitorsd bebicateb to helAinf comAanies monitor their 
shareholbers anb set uA meetinfs with institutional investorsk Investment .angs anb law 
,rms also have frouAs op Aropessionals bebicateb to activist AreAaration anb bepencek q 
comAany pacinf an activist investor reNuires a core resAonse team op outsibe abvisersd 
inclubinf a law ,rmd AroEy solicitord investment .ang anb Au.lic relations ,rmk (he most 
AreAareb comAanies create these teams in abvance anb esta.lish Arocebures that are 
reaby to .e imAlementeb on a momentBs notice shoulb an activist emerfek In abbition 
to monitorinf a comAanyBs shareholbers anb pacilitatinf shareholber enfafementd a 
comAanyBs abviser team can assist the comAany with /thinginf lige an activist/ .y routinely 
assessinf the comAanyBs stratefyd strenfths anb vulnera.ilities to activismd reviewinf its 
structural bepences anb geeAinf current on the evolvinf corAorate fovernance Aractices 
anb Areperences op its shareholbers anb the .roaber margetk

ComAanies  have  structural  fovernance  bepences  that  may  Arotect  them  afainst 
shareholber activistsk (he value op any Aarticular structural bepence will beAenb on the 
sAeci,c activist situationd anb no bepence will pully Arotect a comAany afainst activismk 
qs mentioneb a.oved a comAany may customise certain fovernance elements in its 
orfanisational bocumentsk Yor eEamAled most Au.lic comAanies have .yTlaws that reNuire 
a shareholber to Arovibe abvance notice anb certain inpormation to the comAany .epore 
it is Aermitteb to nominate a birector por election to the comAanyBs .oarb op birectors 
or AroAose .usiness .epore a shareholbersB meetinfd anb these .yTlaws eliminate the 
Aossi.ility op surArise prom lastTminute AroAosalsk ComAanies also sAecipy in their .yTlaws 
that the .oarb op birectors has the sole rifht to betermine its own siOe anb ,ll vacanciesd 
.oth op which Arevent activist shareholbers prom ,llinf the .oarb op birectors with their 
Areperreb canbibatesk ComAanies may also restrict its shareholbersB a.ility to call sAecial 
meetinfs or tage actions .y written consentd either entirely Gwhich is .ecominf less 
common2 or .elow certain ownershiA thresholbsk
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Some comAanies have aboAteb even more strinfent structural bepencesd such as havinf 
two classes op stocg Gone op which has abbitional votinf rifhts anb is not Au.licly trabebd 
limitinf an activistBs a.ility to o.tain votinf Aower2 or creatinf a classi,eb .oarb op 
birectors Gbirectors are bivibeb into three classes with stafferebd multiTyear termsd maginf 
it more bi—cult por an activist to reAlace .oarb mem.ers2k ComAanies may also aboAt a 
Aoison Ailld which can .e triffereb .y the comAany to bilute the eNuity anb votinf stage 
op a shareholber that has Aurchaseb over a certain Aercentafe op the comAanyBs stocg .y 
allowinf all other shareholbers to Aurchase abbitional shares at a steeA biscountk 'ost 
larfe xS comAanies have a.anboneb these harsher bepences in lifht op scrutiny prom 
the institutional investor community anb AroEy abvisory ,rmsk It is recommenbeb that 
comAanies geeA a rifhts Alan /on the shelp/ anb reaby to .e imAlementeb in resAonse to a 
threat prom a Aarticular activist Gsee the Unocal bepensive measures biscussion in /State 
laws/ a.ove2d althoufh the comAany must weifh the Aossi.ility that the marget may react 
nefatively even ip it successpully .locgs an activist camAaifnk

(he 90CL Section 564 inclubes an antiTtageover Arovision that Arevents a corAoration prom 
enterinf into certain .usiness com.ination transactions with an interesteb shareholber 
Gfenerally one that owns more than J;8 op the comAanyBs stocg2 por three years apter 
.ecominf an interesteb stocgholberd unless the .usiness com.ination is aAAroveb in the 
manner Arescri.eb .y the statutek

(he :Sz qct reNuires an investor to Arovibe written notice to a comAany .epore acNuirinf 
shares that are su.1ect to the :Sz qctBs ,linf reNuirementsd which may serve as the 
,rst warninf to the comAany that an activist intenbs to tage a sifni,cant stage in the 
comAany anb abvocate por chanfed or alternatively that an eEistinf shareholber has altereb 
its intentions with resAect to the comAany prom Aassive to active anb Alans to increase its 
stagek

Key trends in shareholder activism

Shareholber activists

Shareholber activists Arimarily pall into two catefories“ hebfe punb activists anb zule 
JHaT” activistsk :ebfe punb activists are investors whose investment stratefy is to ibentipy 
what they consiber to .e vulnera.ilities at certain comAanies anb Aurchase a siOea.le 
minority stage in those tarfet comAanies with the view that chanfes they recommenb anb 
afitate pord ip successpuld will increase shareholber value anb result in a ,nancial fain por 
their investment Aortpoliok zule JHaT” activists are shareholbers that su.mit AroAosals to 
comAanies unber zule JHaT” Aromulfateb unber the )Echanfe qctd a zule that reNuires a 
Au.lic comAany to inclube a shareholber AroAosal in its AroEy materials por a shareholbersB 
meetinf ip certain reNuirements are met .y the shareholberk q comAanyBs AreAaration por 
anb resAonse to activism will bipper beAenbinf on the tyAe op shareholber activist it pacesk

:ebfe punb activists are the main pocus op this chaAterk )ach hebfe punb activist has its 
own stratefyd o.1ectivesd Aersonality anb preNuency op enfafinf in activismk Some activists 
are lonf esta.lishebd althoufh new entrants emerfe annually anb have accounteb por an 
increasinf share op recent camAaifnsk (he investment horiOon op an activist hebfe punb 
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can ranfe prom very short term to somewhat lonfer termk Certain hebfe punb activists 
invest their own punbsd whereas others invest thirbTAarty punbsk qbbitionallyd an activist 
hebfe punbBs rebemAtion Aolicy Gefd whether investors have the rifht to rebeem their punbs 
Nuarterly or have lonferTterm /locgTuA/ commitments2 may have an imAact on its .ehaviour 
anb investment stratefyk

zule JHaT” activism is opten socially brivend with the activists inclubinf retail shareholbersd 
abvocates op social issues Gefd environmentalists2d relifious orfanisationsd Aension punbsd 
la.our unions anb a variety op other frouAsk Social or Aolitical AroAosals have .een 
the most common tyAe op zule JHaT” AroAosal su.mitteb in recent yearsd althoufh 
burinf the 565; AroEy season the num.er op such AroAosals becreaseb sifni,cantly 
anb shareholber suAAort por them continueb to beclinek]113 qpter a multiTyear becline in 
fovernance AroAosalsd fovernance AroAosals increaseb in 565H anb afain burinf the the 
,rst halp op 565;d risinf 48 year over year as comAareb to the same Aeriob in 565Hk]123 
(he vast ma1ority op zule JHaT” AroAosals su.mitteb are tarfeteb at larfeTcaA comAaniesd 
.ut AroAosals at larfeTcaA comAanies account por a lower Aortion op voteb AroAosals bue 
Aartly to successpul noTaction reNuests anb withbrawalsk]143

(rabitional institutional investors such as Ulacgzocgd Yibelityd State Street anb |anfuarb 
may also .e consibereb shareholber activistsk (he Aercentafe ownershiA op Au.lic 
comAanies amonf these larfe institutional investors is sifni,cantk (hese institutions have 
beveloAeb internal AroEy abvisory punctions anb are bisAlayinf an increaseb willinfness to 
birectly eEAress their views on fovernance matters in recent yearsk (hese investors are 
lonfTterm shareholbers .y natured anb their ina.ility to eEit investments nim.ly increases 
their incentive to abvocate por chanfes that will increase enterArise value anb Arotect 
their investmentk :oweverd recent chanfes in the votinf Aolicies op these institutions 
may mage votinf outcomes less Arebicta.lek (hese chanfes inclube the emerfence op 
/AassTthroufh votinf/ Gwhich allows certain op these institutionsF unberlyinf investors 
to choose how to vote on corAorate matters2 as well as seAaratinf the AroEy votinf 
teams por AassiveWinbeE stratefies anb activeWcomAleE stratefiesk (rabitional institutional 
investors also increasinfly suAAort activismd althoufh in certain cases there may .e a 
tension .etween the institutional investorBs lonfTterm outloog anb a shareholber activistBs 
shortTterm pocusk

In recent yearsd there has also .een a noticea.le .lenbinf op investment stratefies .y 
investors with historically bistinct investment stratefiesd Aarticularly activist hebfe punbs 
anb Arivate eNuity ,rmsk qlthoufh certain activist investors such as Paul Sinfer op )lliott 
CaAital 'anafement G)lliott2 anb Carl Icahn have lonf .een selectively acNuisitive bue to 
their siOed other activist investors are also emAloyinf Arivate eNuityTlige stratefiesk Yor their 
Aartd some Arivate eNuity ,rms have recently tagen uA their own porm op activist investinfd 
inclubinf acNuirinf minority stagesk 9esAite their historical bipperencesd Arivate eNuity ,rms 
anb hebfe punbs share a common ultimate o.1ective op acNuirinf an ownershiA stage in a 
comAany that they consiber to .e unbervaluebd eppectinf certain chanfes at the comAany 
besifneb to .oost valued anb then realisinf a return on their orifinal investment .y eEitinf 
the comAany at a hifher valuationk Dther trabitionally Aassive investors coulb also move 
towarbs an activist aAAroachd Aavinf the way por a purther converfence op investment 
stratefiesk

(arfet comAanies
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:ebfe  punb  activists  tarfet  comAanies  in  which  they  thing  there  is  Aotential  to 
increase shareholber valued anb opten loog por trabitional reb ’afs such as stocg Arice 
unberAerpormanced oAerational challenfes relative to Aeersd sifni,cant unuseb cash on 
the .alance sheetd Aerceiveb manafement weagnessd multiAle .usiness linesd unbervalueb 
assets or Aerceiveb eEcessive eEecutive comAensationk :oweverd shareholber activists 
also tarfet comAanies that have Aerpormeb in line with or .etter than their Aeersk q 
comAanyBs liNuibity anb siOe op its marget caA can Alay a role in its susceAti.ility to activismj 
it is inherently more bi—cult por a shareholber activist to amass a larfe enoufh stage to 
in’uence a comAany with illiNuib stocg or a larfe marget caAk -everthelessd activists have 
.een successpul with small stages Gunber J82 anb have tarfeteb even the larfest anb 
most wellTrun comAaniesd Arovinf that no comAany is immune to activismk (hroufh the 
,rst Nuarter op 565Md J"8 op camAaifns tarfeteb issuers with marget caAs a.ove xS`J6 
.illionk]153

qctivist camAaifns

(he feneral consistency op the bata in recent years Gother than 5656d which was imAacteb 
.y the covibTJ% Aanbemic2 suffests that activism will continue to .e an imAortant 
consiberation por comAanies foinf porwarbk Shareholber activists Aursue a variety op 
o.1ectivesd inclubinf Aursuinf“

Jk a comAanyBs sale to a thirb Aarty Gord converselyd seeginf to .locg a Alanneb merfer2j

5k another tyAe op punbamental transactiond such as a sAinToppj

4k .alance sheet bemanbsd such as bivibenbs or share reAurchasesj

Hk oAerational anb caAital structure bemanbsj anb

;k fovernance anb sociald Aolitical anb environmental bemanbsk

Shareholber activists preNuently Aursue multiAle o.1ectives in the same camAaifnd 
with fovernance bemanbs ã Aarticularly .oarb reAresentation or seeginf chanfes in 
manafement ã opten useb as a means op achievinf economic o.1ectivesk (hroufh the 
,rst Nuarter op 565Md activists continueb to Aursue '&q bemanbsd althoufh bue to feneral 
marget conbitions activists are increasinfly pocuseb on strateficWoAerational anb caAital 
return thesesk]173

Shareholber activists utilise a num.er op bipperent stratefies to achieve their o.1ectivesd 
beAenbinf on pactors such as the activist itselp Gmany have a consistent mobus oAeranbi2 
anb the su.1ect comAanyBs bepensive Aosturek (he stanbarb activist /Alay.oog/d althoufh 
not aAAlica.le to every camAaifnd pollows a series op escalatinf tactics with the gey 
o.1ective op creatinf an imAression op inevita.ilityk q shareholber activist opten .efins a 
camAaifn .y enfafinf in a Arivate bialofue with the comAanyBs manafement .epore its 
stage in the comAany .ecomes Au.lick Ip successpuld these biscussions can avoib purther 
afitation .y leabinf to either an inpormal or a pormal settlement .etween the comAany anb 
the shareholber activistk Ip Arivate biscussions paild the shareholber activist may initiate a 
Au.lic camAaifn to aAAly Aressure on the comAany throufh“

Jk Aress releasesj

5k oAen letters to manafementd
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4k the .oarb op birectors anb shareholbersj

Hk issuinf white AaAers anb betaileb Aresentations Aresentinf its investment thesis 
anb analysisj anb

;k usinf other means op communication to rally the comAanyBs other shareholbers to 
suAAort its causek

Shareholber activists are also abeAt at usinf mebiad inclubinf social anb alternative 
electronic mebiad with Aobcasts .einf a nota.le recent eEamAled to their abvantafek

(he shareholber activist may then threaten anb eventually initiate a AroEy contest por 
reAresentation on the comAanyBs .oarb op birectorsk Shareholber activists seeg to fain 
reAresentation .y either reAlacinf only a minority op the comAanyBs birectors ord in more 
eEtreme ã .ut not less common ã scenariosd tryinf to reAlace at least a ma1ority op the 
.oarb op birectors Ga control slate contest2k Ip a shareholber activist is well punbebd it 
may also commence a lawsuit Gsometimes in con1unction with other tactics2 to o.tain 
inpormation prom the comAanyd reverse .oarb becisions or rebeem the comAanyBs Aoison 
Ailld amonf other claimsk Shareholber activists bo not usually mage an opper por the entire 
comAanyd .ut hostile oppers have .een mabe .y hebfe punb activists in Aast camAaifnsk

Paths to resolution

qctivist camAaifns have fenerally continueb to achieve hifh levels op success in recent 
yearsk Shareholber activists Alace a hifh value on the Au.lic AerceAtion op a successpul 
camAaifnd inclubinf a Aartial victory or settlementd even without achievinf an outrifht win 
por all op its bemanbsk Partial success can entail the shareholber activist receivinf at least 
one .oarb seat Gthroufh either a settlement or a AroEy contest that foes to a vote2 or the 
comAany afreeinf to Aursue one op the activistBs economic o.1ectivesk

It is common por a comAany anb shareholber activist to settle anb enter into a cooAeration 
afreementk q tyAical cooAeration afreement Arovibes the shareholber activist with 
minority .oarb reAresentation anb inclubes customary stanbstill restrictions por the .ene,t 
op the comAanyd such as Arohi.itinf the activist prom solicitinf AroEies in oAAosition to 
manafement Arior to the comAanyBs neEt annual meetinfk In many casesd comAanies 
conclube that settlinf with a reAuta.le activist is Arepera.le to eEAenbinf sifni,cant 
time anb resources on a Arotracteb anb bistractinf AroEy contestk q comAanyBs .oarb op 
birectors has an interest in aAAearinf ,rm .ut oAenTminbeb a.out an activistBs crebi.le 
suffestions to its other shareholbers anb the investment community at larfek 'ost 
shareholber activists also have an interest in creatinf worginf relationshiAs with the 
comAanyBs .oarb op birectors anb .uilbinf a Au.lic reAutation por Alayinf paird which can 
pacilitate puture nefotiations with the comAany anb puture su.1ect comAaniesk

ComAanies must recofnise that Arovibinf a shareholber activist with .oarb reAresentation 
is simAly the .efinninf op the comAanyBs enfafement with the activistk  Dnce the 
shareholber activist is reAresenteb on the .oarb op birectorsd it will most ligely seeg 
chanfes that it .elieves are in the .est interests op the comAany anb its shareholbersk In 
abbitiond the Aresence op the activistBs birector besifnees may alter .oarbroom bynamicsk 
qctivist besifnees that receive .oarb seats also stay on the .oarbs por lonf Aeriobsk Yor 
eEamAled .etween 56J6 anb qufust 5655d Arominent activist punb insibers who .ecame 
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birectors pollowinf a settlement afreement stayeb on the relevant .oarb por an averafe 
op aAAroEimately 4J months lonfer than the minimum Arovibeb por in the settlement 
afreementk]163

Recent shareholder activism campaigns

qlthoufh there are many recent xS shareholber activism camAaifns worthy op biscussion 
in this chaAterd this section hifhlifhts two camAaifns .y activists afainst xSTlisteb 
comAanies that helApully bemonstrate the varyinf nature anb o.1ectives op shareholber 
activistsk]183

lululemonW9ennis –ChiAé úilson

In 9ecem.er 565;d lululemon pounber ChiA úilsond who .ene,cially owneb a sifni,cant 
Aercentafe op lululemonBs outstanbinf common stocgd nominateb three inbeAenbent 
birectors to lululemonBs .oarb op birectors anb su.mitteb a nonT.inbinf AroAosal to 
beclassipy the .oarbk úilson Aositeb that .oarb chanfe was necessary to restore 
lululemonBs ArobuctTleb stratefy anb suAAort its onfoinf C)D transitionk In the months 
that pollowebd úilson Au.licly challenfeb the comAanyBs .ranb Aositioninfd merchanbisinf 
eEecution anb .oarb comAositiond while lululemon urfeb shareholbers to re1ect úilsonBs 
slatek 9urinf this Aeriobd Arominent activist )lliott seAarately .uilt a stage eEceebinf 
xS`J .illion in lululemon anb was reAorteb to .e abvocatinf por leabershiA chanfes 
in connection with lululemonBs C)D succession Arocessk In 'ay 565Md .epore the AroEy 
contest went to a shareholber voted lululemon anb úilson entereb into a cooAeration 
afreement Aursuant to which the comAany afreeb to aAAoint two op úilsonBs nominees 
to the .oarb pollowinf the 565M annual meetinfd abb a thirb birector with aAAarel .ranb 
eEAertise .y Dcto.er 565M anb suAAort úilsonBs AroAosal to beclassipy the .oarb .y 
565”d in eEchanfe por an J”Tmonth stanbstill anb nonTbisAarafement Aeriob prom úilsonk 
úilsonBs camAaifn is a Arime eEamAle op activism leb .y a comAanyBs pounber apter the 
pounber leaves the .oarb anb cTsuited which opten involves not only economic arfuments 
.ut also Nuestions op corAorate ibentityd lefacy anb lonfTterm stratefic birectionk]1-

C
3 (he lululemon camAaifn also bemonstrates that comAanies anb activists may pace 
simultaneous camAaifns prom seAarate activists with bipperinf theses anb o.1ectivesk

S(qqz SurficalWUroabwoob Partners

Uroabwoob PartnersB camAaifn at S(qqz Surfical burinf 565; anb 565M illustrates .oth 
the use op activism to challenfe announceb '&q transactions anb C)D turnover in the 
wage op activist Aressurek qpter S(qqz entereb into an afreement in qufust 565; to 
.e acNuireb .y qlcond Uroabwoobd S(qqzBs larfest shareholber with an ownershiA stage 
op over 468 op the comAanyBs outstanbinf sharesd Au.licly oAAoseb the transaction 
anb arfuebd amonf other thinfsd that the AroAoseb sale unbervalueb the comAany anb 
resulteb prom a ’aweb Arocessk Uroabwoob urfeb shareholbers to vote afainst the beal 
anb moveb to call a sAecial meetinf to remove several S(qqz birectorsd inclubinf the 
comAanyBs thenT.oarb chair anb thenTC)Dk Laterd in @anuary 565Md apter S(qqz paileb to 
o.tain the reNuisite shareholber aAAroval por the qlcon transaction anb terminateb the 
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AroAoseb merferd S(qqz entereb into a cooAeration afreement with Uroabwoobk xnber 
the afreementd two Uroabwoob reAresentatives anb one reAresentative op VunNi CaAital 
1oineb the .oarbd Uroabwoob afreeb to certain limiteb restrictions anb S(qqzBs thenT.oarb 
chair anb thenTC)D afreeb to steA bown prom the .oarbk (he thenTC)D also afreeb to 
resifn prom that role no later than 4J @anuary 565Mk

Year in review

(he xS corAorate refulatory anb fovernance lanbscaAe is constantly unberfoinf repormk 
In the Aast pew yearsd several fovernmental entities have also bemonstrateb an aAAetite 
por enporcinf their eEistinf refulations afainst activistsk zefulators are also enactinf new 
or amenbeb rules anb fuibance that imAact activists anb shareholber activism Aractices 
more fenerallyk

In @anuary 565Md the S)C stapp reviseb its lonfTstanbinf Aosition on voluntary -otices op 
)EemAt Solicitationd statinf that the stapp intenbs to o.1ect to puture ,linfs where the notice 
is not reNuireb .y S)C rulek]193 zule JHaTMGf2GJ2 reNuires such notices only por Aersons 
enfafinf in eEemAt solicitations who own more than xS`; million op the relevant class 
op securitiesd anb the S)C stappBs Arior Aosition Aermitteb voluntary ,linfs .y Aersons 
.elow that thresholbk]203 (he reviseb fuibance re’ects the S)C stappBs view that voluntary 
)90qz su.missions have increasinfly .een useb Arimarily to fenerate Au.licity .y the 
,linf Aerson in connection with a comAanyBs annual meetinf rather than to serve the 
AurAose op zule JHaTMGf2k]213 qs a resultd shareholber AroAonents .elow the xS`; million 
thresholb must utilise other mechanisms comAliant with the )Echanfe qctBs AroEy rules 
to Au.licise their votinf Aositionsd which are ligely to .e more costly than ,linf -otices op 
)EemAt Solicitation anb therepore are eEAecteb to result in a becline op this tyAe op activism 
activityk

In 565;d the S)C sifnalleb a shipt refarbinf its treatment op shareholber AroAosals 
su.mitteb Aursuant to zule JHaT”k In Dcto.er 565;d S)C Chairman Paul qtgins hifhlifhteb 
that comAanies shoulb consiber Aursuinf the eEclusion op zule JHaÜ” AroAosals as 
imAroAer unber state lawd notinf –the notion that zule JHaT” fives shareholbers the rifht 
to Aresent Arecatory AroAosals ã when state law boes not ã is suAAorteb neither .y 
the teEt op kzule JHaT”l nor its historyk/]223 Shortly thereapterd in -ovem.er 565;d the S)C 
stapp announceb that it fenerally will not resAonb to noTaction reNuests seeginf eEclusion 
op zule JHaT” AroAosalsd other than reNuests .aseb on zule JHaT”Gi2GJ2 Gied AroAosals 
imAroAer unber state law2k]243 Yollowinf the S)CBs announcementd several lawsuits were 
,leb to challenfe comAaniesB becisions to eEclube shareholbersB zule JHaT” AroAosals 
in the a.sence op eEAlicit noTaction reliep with miEeb resultsk ConseNuentlyd althoufh 
comAanies may have freater ’eEi.ility to eEclube shareholber AroAosals where they 
.elieve there is a stronf lefal .asisd they may pace heifhteneb litifation risg in the a.sence 
op S)C peeb.acgk

Outlook and conclusions
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Shareholber activism will continue to Alay a sifni,cant role in the xS corAorate lanbscaAek 
Politicald refulatory anb economic conbitions will continue to have an imAact on the 
tactics anb success rates op activism camAaifnsk]253 0oinf porwarbd the pocus on corAorate 
fovernanced oAerational anb stratefic bemanbs anb '&qTrelateb issues is eEAecteb to 
continuek It is imAortant to remain alert to beveloAments in shareholber activism as the 
tyAes op activistsd comAanies tarfeteb .y activism anb activist camAaifns evolvek

Endnotes

1  See Barclays Shareholder Advisory Group, "2025 Review of Shareholder Activism", 
available at https://www.ib.barclays/content/dam/barclaysmicrosites/ibpublic/docume
nts/our-insights/Q4-2025-Shareholder-Activism/Barclays_2025_Review_of_
Shareholder_Activism.pdf, at p. 3. See also Lazard, 
"Annual Review of Shareholder Activism 2025", available at 
https://www.lazard.com/research-insights/annual-review-of-shareholder-
activism-2025/.   � Back to section

2  See Barclays Shareholder Advisory Group, "Q1 2026 Review 
of Shareholder Activism" (Barclays Q1 2026 Review), available at 
https://www.ib.barclays/content/dam/barclaysmicrosites/ibpublic/docume
nts/our-insights/Q1_26_Shareholder_Activism/Barclays_Q1_2026_Review_of
_Shareholder_Activism.pdf, at p. 10.   � Back to section

4  id., at pp. 1 and 16–17.   � Back to section

5  The current threshold, which is adjusted annually for 
inflation by the Federal Trade Commission, is available at 
www.ftc.gov/enforcement/premerger-notification-program/current-thresho
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7  See 15 U.S.C. section 18a(c)(9) and 16 C.F.R. section 802.9.   � Back to section

6  See 43 Fed. Reg. 33,450, 33,465 (1978).   � Back to section

8  See US Department of Justice press release " Justice Department Obtains Record 
Fine and Injunctive Relief against A
ctivist Investor for Violating Premerger Notification Requirements", dated 12 July 
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-  See Federal Trade Commission press release " GameStop CEO Ryan Cohen to Pay 
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itrust Law Violation", dated 18 September 2024.   � Back to section
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