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The increasing level of cross-border transactional activity in the past two decades,
particularly between the U.S. and Western Europe, has been accompanied by
harmonization of corporate and transactional laws and regulations, as well as cross-
fertilization of "deal technology." As demonstrated by the actions of regulators and
lawmakers during the global financial crisis of the last few years, rulemakers are
influenced by policies of their peers in other jurisdictions and they often are willing to
adopt rules that are quite similar to, or sometimes broadly based upon, rules that
have been implemented in other countries. Similarly, lawyers, bankers and other
advisors have come to move seamlessly across borders and have brought with them
and adapted countless deal structuring ideas, innovations and techniques. This type
of cross-fertilization contributes to an active transactional environment by allowing
the best ideas and practices to develop and take hold, regardless of the market in
which they began.

Legal and Regulatory Convergence

An early example of the influence of U.K. corporate law on lawmakers in the United
States was evident in the adoption of the Williams Act in 1968. Acting in response to
several hostile bid situations in the 1950s (and fearful that legislation would be
enacted if it did not act to pre-empt it), the U.K. financial community first provided
guidance on the conduct of takeover bids in the late 1950s and early 1960s, which
stressed that shareholders should be given relevant information about a bidder
before deciding whether to tender into an offer.* The rules governing the conduct of
tender offers in the U.S. under Sections 14(d) and (e) of the Securities Exchange Act
of 1934, first implemented in the Williams Act (which also was enacted in response
to hostile deal activity), expanded on this idea so that bidders for listed companies
would need to satisfy detailed disclosure requirements and adhere to procedural
formalities all meant to level the playing field for shareholders. Since then, virtually
every developed market has implemented rules regulating the conduct of, and
disclosure regarding, tender offers for the shares of listed companies.?

Disclosure of stakebuilding in the shares of listed companies also was first regulated
nationally in the U.S. with the adoption of Section 13(d) of the Exchange Act as part
of the Williams Act. By forcing shareholders (or groups of shareholders acting
together) that have a stake of five percent or more of a listed class of equity to
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disclose their positions upon crossing the five percent threshold, together with their
plans, purposes and proposals with respect to the issuer, including any control
intent, Section 13(d) and the related rules are meant to ensure that shareholders
cannot be surprised by creeping acquisitions of control, even if the purchases of
shares themselves are not made in a manner that would trigger the operation of the
tender offer rules. Many European countries have implemented similar early
disclosure and "concert party" rules, often triggered at thresholds lower than five
percent, although the rules also tend to go one step further by requiring that a
shareholder launch a mandatory tender offer for all of the outstanding shares of a
company if it crosses a certain threshold. In the U.K., for example, the initial
disclosure threshold is three percent, and the mandatory offer threshold is 30
percent, of the outstanding shares.

In the U.S., the Securities and Exchange Commission (the SEC) has implemented a
number of rule changes since the late 1990s that have been intended to further
cross-border harmonization. In particular, the cross-border rules that it adopted in
1999 and amended in 2008% were meant to encourage U.S. shareholder participation
in cross-border transactions, particularly where a non-U.S. target did not have a
relatively large number of U.S. shareholders. Because U.S. shareholders were
routinely excluded from tender offers where the number of shares held by U.S.
holders was not enough to be meaningful to the deal (most typically because a
squeeze-out threshold could be achieved without the participation of the U.S.
shareholders), the SEC recognized that the best way to get more offers open to U.S.
shareholders would be to make compliance with U.S. rules easier (provided the
SEC's primary goal of investor protection was maintained). The Tier 1 exemptions
from most requirements of the Exchange Act and the Securities Act of 1933, in
particular, allow bidders to extend offers into the U.S. without complying with
detailed disclosure requirements and most tender offer rules and without needing to
register any securities being offered in the deal, on the theory that information
provided to shareholders based on home-country disclosure requirements should be
sufficient in these situations.® Tier 1l exemptions limit the applicability of certain U.S.
tender offer rules,® in deference to home-country procedural requirements.®
Similarly, the SEC has adopted rules, and is considering further changes, to allow
financial statements to be prepared and presented in International Financial
Reporting Standards,” which is a big step toward harmonizing U.S. accounting
standards with the standards that are in effect in Europe and elsewhere.

There are many other examples of rules convergence. Corporate governance
practices are influenced a great deal by elements that have been introduced
successfully in many places. For public companies, a majority of independent
directors and a system of board of director committees that are comprised of expert
and independent directors (most notably the audit committee) have become
standard in the U.S. and Europe. Similarly, the dominant U.K. practice of having a
separate chairman and chief executive officer is growing in influence in the U.S.
Legislation governing Dutch B.V.s, or private companies with limited liability, is very
consciously seeking to adopt the contractual flexibility of Delaware limited liability
companies, including allowing for a single board of directors rather than the
traditional two-tiered board structure that is common in Europe outside the U.K. The
E.U. has implemented a cross-border merger regime that is forcing the introduction
of the merger structure for the first time in many countries (which are obliged to
adopt implementing legislation). In the U.K., schemes of arrangement (which allow a
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compulsory squeeze-out if a majority in number representing at least 75 percent by
value of the outstanding shares approve the transaction, rather than at 90 percent of
the shares to which the offer relates for a tender offer®) have become the default
transaction form for friendly acquisitions of listed companies in much the same way
that mergers are the default form for friendly deals in the U.S.

Transactional Cross-Fertilization

In 1997, Grand Metropolitan plc and Guinness plc merged in a friendly £23 billion
transaction, which was structured as a scheme of arrangement under English law.
Grand Met's U.S. lawyers® insisted that the deal be memorialized in a transaction
agreement with representations, warranties and covenants of the type that would be
present in a U.S. merger agreement. This approach had not been commonly taken in
the U.K. prior to that time. Following that transaction, having this type of central
agreement in place with the target at the time of announcement is now standard in
the U.K., even when the deal is structured as a friendly tender offer.

"Certain funds" financing, meaning that a bidder cannot subject an offer to a
financing contingency and must have unconditional financing in place at the time an
offer is made (subject to narrow exceptions), which is required in offers for listed
U.K. companies, was a foreign concept for U.S. deals prior to the acquisition of
Anheuser-Busch Companies, Inc. by InBev NV in 2008. Because that transaction
began on a hostile basis, InBev knew it would be critical to have secure financing in
place so that Anheuser-Busch could not attack the offer as being subject to too much
uncertainty due to the financing environment, which was very difficult at that time.
Although InBev's legal and financial advisors were American,*® a number of them had
experience with U.K. practice and recommended the "certain funds" approach. InBev
therefore lined up a syndicate of banks and demanded that they provide financing for
the deal on a certain funds basis exactly as they would for a U.K. deal. This aspect of
the bid was critical to getting the deal done and it was a key factor in causing the
hostile deal to quickly turn friendly.

The private equity boom years that ended in 2007 provide two striking examples of
deal cross-fertilization. First, in Europe, companies were sold (particularly in heated
auctions) with no representations and warranties from the selling shareholders
regarding the business to be acquired. This practice became the exception rather
than the rule in Europe, and it remained in place until the bottom fell out of the
leveraged finance market. It began to creep into auctions in the U.S. as well, but the
private equity market collapsed before it took hold to any significant degree. Now,
based on recent experience in Europe, many deals have moved back to the U.S.
standard, where the party selling a company stands behind representations and
warranties about the target's business. Second, following the acquisition of SunGard
Data Systems Inc. by a consortium of private equity investors, reverse break-up fees
(which originated in real estate deals in the U.S.) quickly became the model in
private equity deals in the U.S. and also became commonplace in Europe.

A final example of deal cross-fertilization is the rise of shareholder activism in
Europe. Prior to the agreement by IMS Health Incorporated and VNU NV to merge in
2005, activist shareholders of the type that had been operating for some time in
the U.S. were virtually unheard of in Europe. In fact, institutional investors tended to
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go along passively with transactions that were recommended by the companies in
which they invested, whether they were targets or acquirors in any given situation.
In the IMS/VNU transaction, a shareholder with a holding of less than 5 percent of
the outstanding shares of IMS was able to very publicly create a groundswell of
opposition to the agreed deal. This opposition ultimately caused the deal to collapse.
A similar dynamic was at play very recently when institutional shareholder opposition
killed Prudential PLC's agreed deal to purchase American International Group Inc's
main Asia unit, AlA.

Conclusion

We expect that rules and transactional features and structures will continue to
converge across jurisdictions as regulators learn from the successes and failures of
their colleagues in other nations, advisors continue to operate in multiple
jurisdictions and corporate clients increasingly function across the globe, regardless
of the country in which parties are organized or have their headquarters. This
harmonization will go hand-in-hand with increased cross-border deal activity and will
help provide a common framework to facilitate transaction execution.
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