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At the urging of the United States Department of Justice, among
others, the United States Supreme Court granted review of Confed-
erated Tribes of Siletz Indians of Oregon v Weyerhaeuser Co! to
consider whether the standard established in Brooke Group Lid v
Brown & Williamson Tobacco Corp? to judge predatory pricing by
a monopolist should also apply to predatory buying by a monopson-
ist3 in an input market.4 Predatory buying refers to the overbuying of
an input of production or otherwise artificially increasing the price
of the input so as to increase competitors’ input costs or to deny
competitors the input altogether. Before Weyerbaeuser, this issue
had received little attention in the lower courts or from legal and
economic scholars.5 Indeed, the “Weyerhaeuser case’ is the first to
deal extensively with the proper standards for predatory buying.

As discussed in this chapter, the Brooke Group standard cannot,
however, be applied to predatory buying in the straightforward, mir-
ror image manner that appears to be expected by Weyerhaeuser and
others. Instead, it must be adapted even to be workable for preda-
tory buying. And those adaptations are likely to decrease its preci-
sion and certainty in analysing, and increase the degree of difficulty
for a plaintiff seeking to establish, predatory buying in comparison
to its application to predatory selling.6

The Supreme Court has a challenging task to construct a use-
ful, objective and well-balanced shortcut approach to judging
predatory buying from the Brooke Group standard. Indeed, until
more lower courts and scholars have analysed the issues inherent in
predatory buying, which Herbert Hovenkamp describes as “even
harder to evaluate” than predatory pricing claims,” it is possible
that the best approach may be simply to outline the specific kinds
of proof expected under a rule of reason analysis of predatory
buying without creating a determinative shortcut rule as the court
did in Brooke Group.

The Brooke Group standard

In Brooke Group,® the Supreme Court established a reasonably
objective test for determining when low selling prices harm com-
petition and can support a finding of monopolisation under section
2 of the Sherman Act. In doing so, the court contemplated that a
predatory pricing strategy would consist of a period of predation,
during which an alleged monopolist would lower prices to consum-
ers in order to drive competitors from the market, and a subsequent
recoupment period, during which the predator - facing no or at
least less competition — would raise prices to consumers on the same
product and more than recoup the losses it had incurred during the
predation period.

The Brooke Group test has two prongs, one for each of these
two periods. The first prong requires a plaintiff to establish that,
during the predation phase, its rival’s allegedly predatory low prices
“are below an appropriate measure of its rival’s costs”.? The second
prong focuses on the subsequent recoupment phase and requires
the plaintiff to establish that its allegedly predatory rival had “a
dangerous probability [...] of recouping its investment in below-cost
prices.”10

The Supreme Court also identified two further necessary ele-
ments of the recoupment prong. It required proof both that the
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below-cost pricing strategy would be likely to reduce the number of
competitors or otherwise reduce their competitive vigour and, once
successful in doing so, that a sustained period of supracompetitive
prices would likely follow and would be “sufficient to compensate
[the predator] for the amounts expended on the predation, including
the current value of money invested in it.”1!

The court explained that a substantial quantity of proof was nec-
essary to establish the likelihood of recoupment, including the extent
and duration and, thus, cost of the alleged predation to the predator
and to its competitors, the relative financial strength of the predator
and its intended victims, their respective incentives and willpower,
and whether the aggregate losses caused by the below-cost pricing
strategy were likely to cause the intended target of the predation
to succumb. To demonstrate a likely net gain by the predator, the
court instructed that necessary proof also included an estimation of
the costs of the alleged predation to the predator and an analysis of
market structure and other market conditions to determine whether
the predator would likely be able to raise prices for the same product
high enough and for a long enough period to recover the cost to it
of its earlier below-cost pricing predation.

The Supreme Court recognised that these “prerequisites to
recovery [would] not [be] easy to establish,”12 but justified the rigor-
ous standard on the ground that lower prices, although potentially a
predatory weapon, were also the crucial pro-competitive mechanism
by which firms increase sales and stimulate competition. Given the
central role of lower prices in competition and their facial ambiguity,
the court concluded that “the costs of an erroneous finding of liabil-
ity are high”13 and chose to favour the risk of false negatives (ie, that
some predators would escape liability due to the rigorous standard)
rather than risk false positives that could chill consumer-benefiting
low-price strategies. In specifically justifying the below-cost require-
ment, the court observed that lowered, but above-cost, prices that
harmed competitors were beneficial to consumers and should be
encouraged because those prices were likely “as a general rule” to
reflect “competition on the merits” by a more efficient, lower-cost
competitor and, in any event, were incapable of judicial evaluation
without undue risk of deterring legitimate price cutting.14

The Weyerhaeuser Decision
In Weyerhaeuser, plaintiff Ross-Simmons Hardwood Lumber Com-
pany, a sawmill in the Pacific north-west that had purchased alder
logs and processed them into alder lumber, alleged that its competi-
tor, Weyerhaeuser, had driven it out of business and had monop-
sonised the alder sawlog market by buying too many logs and by
paying too much for the logs that it had purchased. Ross-Simmons
and Weyerhaeuser competed in two vertically connected markets: (i)
the acquisition of logs from timberland owners and loggers in the
alder sawlog market in the Pacific north-west, in which Weyerhae-
user purchased around 65 per cent of the alder logs offered for sale;
and (ii) the sale of finished lumber in a national market for finished
hardwood lumber.15

At the conclusion of trial, a jury found that Weyerhaeuser had
monopsonised the sawlog input market in violation of section 2
of the Sherman Act. This verdict followed the trial court’s refusal
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to give a jury instruction that required the plaintiff to satisfy the
rigorous Brooke Group standard for predatory pricing. Instead, the
district court gave the following jury instruction: “One of Plaintiffs’
contentions in this case is that the Defendant purchased more logs
than it needed or paid a higher price for logs than necessary, in
order to prevent the Plaintiffs from obtaining the logs they needed
at a fair price. If you find this to be true, you may regard it as an
anti-competitive act.”16

On appeal, the Ninth Circuit also refused to apply Brooke
Group, stating that predatory buying was less likely than predatory
pricing to benefit consumers and stimulate competition, especially in
a relatively inelastic supply market, such as the alder sawlog market,
and so the “high standard of liability in Brooke Group” was not
needed to minimise the risk of chilling potentially beneficial, pro-
competitive conduct. Despite the Ninth Circuit’s affirmation, there
seems to be near universal agreement that the ‘paid-too-much and
bought-too-much’ sort of jury instruction invites a jury merely to
decide subjectively that Weyerhaeuser was behaving unfairly rather
than anti-competitively.!”

There also seems to be growing support for the idea that the
Supreme Court’s policy justifications for establishing the rigorous
Brooke Group standard for predatory selling prices are equally
applicable to predatory buying.18 Since Weyerhaeuser was decided,
various case participants and some commentators have suggested
that, analogous to predatory pricing, higher input prices are ambigu-
ous: higher prices can be a weapon of predation or a pro-competi-
tive driver of increased competition by which a buyer could seek to
increase its input purchases, for example, to satisfy a larger demand
for its output.!? Similarly analogous to predatory pricing, higher
input prices that place a financial strain on a rival input purchaser
nonetheless do benefit the input sellers just as, in a selling market,
lower selling prices benefit consumers while disadvantaging com-
petitors. Despite these similarities, as discussed in the next section,
the Brooke Group standard does not fit predatory buying situations
as comfortably as it does predatory selling scenarios.

Applying Brooke Group to predatory buying is neither
straightforward nor precisely calibrated to the task

The Supreme Court in Brooke Group created a carefully calibrated
standard that succeeds in judging whether an alleged monopolist’s
price conduct is predatory by reference to the conduct in, character-
istics of and impact on consumers and other participants solely in
the market that the alleged predator is accused of monopolising in
violation of section 2 of the Sherman Act. Thus, the Brooke Group
standard identifies a price selected by the alleged monopolist for its
own product offering in the allegedly monopolised market and tests
it against the variable costs of that precise product. The test then
judges whether recoupment will be likely through higher subsequent
prices on that same product, based upon the likely impact of the
alleged predation on rivals in the allegedly monopolised market,
the cost of predation in that market, the overall scheme’s potential
for increasing the predator’s market power in that market and the
structure and entry conditions of that market. Furthermore, a find-
ing of harm to competition is based on an expected net harm to the
buyers (consumers) of the product supposedly monopolised (and
indirectly to equally efficient competitors supplying that product).
Thus, a monopolisation violation of section 2 with respect to that
market is squarely based on market conditions and behaviour in the
one market found to have been monopolised.

This will not be the case if Brooke Group is applied to a monop-
sonist’s alleged predatory overbidding. Indeed, the Brooke Group
standard cannot even be applied ‘as is’. Although little discussed
so far, there are four unavoidable differences between the appli-
cation of Brooke Group in the predatory selling context and its
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proposed application in the predatory buying context. As a result
of these differences, the Brooke Group standard would be a more
indirect and less finely tuned test of monopsonising pricing conduct
and the predatory buying version of Brooke Group would be more
complicated, more uncertain and perhaps even more demanding of
plaintiffs than the already-demanding predatory selling version of
the Brooke Group standard.20

The first difference in the two applications of Brooke Group
relates to the locus of the test’s application. As discussed above, the
Brooke Group predatory selling standard is applied entirely within
the single selling market allegedly monopolised. In contrast, alleged
predatory overbidding in a particular input market cannot be tested
solely on the basis of the characteristics of and conduct within that
single input market. Instead, as both Weyerbaeuser and the Depart-
ment of Justice clearly contemplate,?! the application of the two
prongs of the Brooke Group standard must be spread over the input
market, which is allegedly being monopsonised, and the separate
market in which the output that uses the monopsonised input is
sold. Thus, an alleged monopsonist’s overbidding in an input market
will be judged in major part in the context of the characteristics and
structure of the output market — which the predator is not claimed
to be monopolising?2 and in which the predator may even be a price
taker as was apparently the case in Weyerhaeuser.23

This difference arises for a very practical reason. Although the
predator sets an allegedly ‘excessive’ price in the input market in
the course of purchasing that input, there are no meaningful effi-
ciency-testing costs in that input market to which the buyer’s alleg-
edly predatory buying price can be compared.24 Therefore, in order
to recreate the price-cost comparison of the first prong of Brooke
Group, Weyerhaeuser and the Department of Justice contemplate
that the comparison would be moved to the output market where
the alleged input market predator is selling the product that it has
produced using the input. As a result, Brooke Group’s first prong,
when applied to predatory buying in the input market, is actually
just the original price-cost comparison that would be made if the
allegation being tested were that the predator was engaging in pred-
atory pricing in the output market rather than predatory buying in
the input market. The outcome of this comparison will depend as
much, if not more, upon conditions in the output market rather than
in the input market, the supposed focus of a monopsonisation claim.
Consequently, a Brooke Group application to predatory buying is
neither straightforward nor a simple mirror image of its application
to predatory selling.

The second difference arises in the actual mechanics of the
price-cost comparison, which no longer focuses on the predator’s
price weapon. The price-cost comparison in Brooke Group preda-
tory selling situations focuses on the actual predator’s weapon — the
price at which the predator chose to sell its products allegedly to
harm its rivals. When Brooke Group is applied to predatory buying,
however, the price inserted in the comparison is still the price that
the alleged predator receives for its output in the output market.
Depending on the alleged predator’s position in the output market,
this price may be set by the marketplace or may be set by the alleged
predator, if it has market power and pricing flexibility. Either way,
the price-cost comparison does not focus on the ‘too high’ price
being paid in the input market, which is the ‘price weapon’ in the
alleged monopsonisation of the input market. Instead, when applied
to predatory buying, the alleged predator’s price weapon is included
as a cost in this price-cost comparison.

Because the allegedly monopsonised input would typically not
be the only cost in the price-cost comparison, an element of causa-
tion must be added in predatory buying situations that is not neces-
sary when Brooke Group is applied to predatory selling prices. In
other words, it is necessary to ensure that the price in the output
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market is less than “an appropriate measure of costs” because of
the higher prices paid by the predator for the one input for which
the alleged monopsonist is supposedly overbidding.2s If the input
being monopsonised is a very substantial portion of the costs of
the output, this causal link may be easily satisfied and will not be
a material issue. If the allegedly monopsonised input is essential to
production of the output but represents a small percentage of the
costs of the output, or if various other costs are volatile in different
directions at the same time, the alleged monopsonist could outbid its
input market rivals consistently and still potentially keep its variable
costs below prices in the output market. In any event, this difference
makes clear that the first prong of Brooke Group must be applied
to predatory buying with great precision. General discussions of
losses or profitability26 are no substitute for a test as to whether the
alleged monopolist’s output price is below an appropriate measure
of costs, solely because the cost of the predatorily purchased input
was too high.

The recoupment element raises a third difference between the
Brooke Group standard’s application to predatory selling and its
application to predatory buying. In the predatory selling context,
Brooke Group contemplates a recoupment period of higher prices
during which consumers’ benefits from the predation period’s lower
prices are more than offset by higher prices to the same consumers
(or at least to the same category of consumers). The expectation of
a subsequent recoupment period flows naturally from the fact that,
in the predatory pricing context, Brooke Group is applied to the
predator’s conduct in only one market and its price cannot simulta-
neously be both high and low to the same consumers.

In contrast, with predatory buying, a monopsonist who pays too
much in the input market can ‘recoup’ the presumably unnecessary
overpayment either in a later period in the input market through
lower input prices or through higher prices in the output market.2”
The United States’ amicus curiae brief at one point contemplates
only that recoupment will occur in the input market in a subse-
quent period by a then more-powerful monopsonist who would
force input prices downward and, thus, offset its investment in ‘too
high’ prices during the predatory period.28 This particular recoup-
ment formulation is the appropriate mirror image application of
Brooke Group that would focus on impact to input suppliers and
competition in the input market.

The United States’ brief appears, however, to contemplate, in
addition, that recoupment can also occur in the output market:
it states that both prongs of the Brooke Group test as applied to
predatory buying require consideration of “the revenues that the
defendant receives for its finished product” and that it will thereby
take into consideration any price impact to consumers.?? Professor
Steven Salop, a noted economist, also recognises that recoupment
of some or all of the predator’s buying losses can be made through
higher prices in the output market either simultaneously with or sub-
sequent to the predatory buying period.30 This difference could have
the effect of complicating the nature and increasing the quantity
of proof demanded of a plaintiff to prove recoupment, which will
require development of evidence in two markets rather than one and
the establishment of the relationship between the two markets.

The fourth difference in the predatory buying version of Brooke
Group is the degree of focus on consumer welfare rather than input
supplier welfare. The touchstone used in Brooke Group to test harm
to competition was consumer welfare, with the court expressing
concern about the risk of chilling a firm’s incentive to lower prices to
the benefit of consumers in the short term.3! As a result, the Brooke
Group standard, when applied to predatory pricing, focused directly
on the potential for long-term harm to consumers by requiring that
recoupment through sustained supracompetitive pricing is likely to
occur and likely to outweigh the benefit to the consumers of lower
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prices and higher output in the predatory period.32

If Brooke Group were to be applied as a simple, mirror image
to predatory buying, one would expect the welfare of the seller of
the allegedly monopsonised input — the sawlog seller in Weyerhae-
user — to be the sole focus. The currently proposed application of
Brooke Group to predatory buying does not, however, focus on
supplier welfare in the upstream market. Indeed, depending upon
the particular recoupment formulation that is applied, the focus may
be almost entirely on consumer welfare rather than supplier welfare
and virtually any formulation of Brooke Group will at least require
supplier welfare to share the focus with consumer welfare. Profes-
sor John Kirkwood argues that monopsony buying power typically
hurts both consumers and suppliers or at least that consumer injury
and supplier injury is likely to be linked, permitting reliance on a
general likelihood of consumer injury to examine monopsony buy-
ing and presumably to protect both consumers and suppliers simul-
taneously.33 The United States amicus curiae brief emphasises that
the Sherman Act does not limit its protection to “consumers” and
also protects “purchasers”, “competitors” and “sellers”.34 Nonethe-
less, the Department of Justice also argues that spreading the appli-
cation of the Brooke Group standard across the input and output
markets has the advantage of protecting both consumer and supplier
interests.3S This dual focus on consumer and supplier welfare, which
may even be tipped somewhat toward consumer welfare, could at
least theoretically ignore harm to competition in the input market
merely because market conditions in the output market do not hap-
pen to result in injury to consumers.

Symmetrical tests may be appropriate in some
circumstances and necessary to avoid weakening
Brooke Group

The differences identified in the previous section, the importance
and impact of which require further analysis beyond the scope of
this small paper, illuminate the need to consider whether Brooke
Group should be applied to predatory buying only when it occurs
in conjunction with predatory pricing in the output market. In that
context, where the alleged predator would presumably have market
power in both the input and output markets, a test that was interwo-
ven into and dependent upon both markets and their interrelation
might make good sense — even if it did not elsewhere.

Indeed, if the integrity and strength of the application of the
Brooke Group standard to predatory pricing is to be maintained, it
may be necessary to apply the Brooke Group standard to predatory
buying as well, at least when predatory pricing and predatory buy-
ing are both present or alleged. Because predatory pricing typically
involves an expansion of output by the alleged predator, the alleged
predator may also radically increase the volume of input that it is
purchasing in the input market. This may naturally or intention-
ally increase prices in the input market and provide a factual basis
for a predatory buying claim. This situation is most likely to occur
when the alleged predator has significant market power in both the
output and input markets, which was apparently not the case in
Weyerhaeuser.

If the standard for predatory pricing remains as the tough
Brooke Group test but a less rigorous standard is applied to preda-
tory buying, plaintiffs may seek to avoid the Brooke Group standard
by bringing a predatory buying case instead of a predatory pricing
(selling) case. As a result, predatory pricing that is integrated with
predatory buying may be indirectly judged by a more lenient stand-
ard than the Supreme Court intended in Brooke Group.

Conclusion
As this brief paper has shown, a number of issues deserve exten-
sive and in-depth discussion and analysis to determine whether
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the Supreme Court should establish a potentially litigation-ending
shortcut standard for predatory buying as it did in Brooke Group, or
whether it should merely provide guidance as to a broader and more
generalised rule of reason analysis until predatory buying analysis
is more fully developed. This development should include careful
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Forest Products, Plum Creek Timber Company, Resource Management
Service, LLC, the Coca-Cola Company, Caterpillar, Apple Computer,
Black & Decker, the Chamber of Commerce of the United States of
America, and even the American Forest and Paper Association.

US Brief at 12; Kirkwood at 653; Hovenkamp at 21-22; Weyerhaeuser
Brief at 20-21.

See, eg, Salop at 682-3.

See, eg, Brooke Group, 509 US at 226; Zerbe at 717.

The Department of Justice indirectly acknowledges this anomaly but
champions it as a positive characteristic that will capture the potential
effects of predatory bidding in the input market on both consumers in
the output market and suppliers in the input market. See US Brief at
14; Weyerhaeuser Brief at 16-17.

See, eg, US Brief at 13.

Because the jury rejected an output market definition of a regional
alder lumber market, the output market was apparently a national
market for all hardwood lumber, in which Weyerhaeuser held only a 3
per cent share. Weyerhaeuser Brief at 5, No. 2. Although not expressly
discussed, a 3 per cent share presumably did not give Weyerhaeuser
any freedom to set prices for finished lumber.

The allegedly monopsonising buyer could, of course, incur transaction
costs in connection with its buying activities in the input market

but those costs have no independently meaningful role in analysing
predatory bidding.
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Both Weyerhaeuser and the Department of Justice have recognised
this issue, but did not discuss it in the papers filed to date.
Weyerhaeuser accommodated this issue in its reformulation of the
Brooke Group standard in its statement of the question presented in
its certiorari petition by saying plaintiff must prove defendant “paid

so much for raw materials that the price at which it sold its products
did not cover its costs [...]” Weyerhaeuser Brief at 1. (Note also that
Weyerhaeuser is not as precise as necessary in isolating the cause
of below-cost prices to overpayment on the allegedly monopsonised
input.) Similarly, the Department of Justice in one place in its amicus
curiae brief described the first prong of the test as “short-term losses
as a result of its alleged higher [input] bid prices.” US Brief at 10.
Compare US Brief at |, 6 with US Brief at 10, 14 (sometimes referring
simply to losses and sometimes being appropriately specific as to the
cause of losses); see also Weyerhaeuser Brief at 5 with non-specific
discussion of profitable operations.

See Salop at 706.

US Brief at 11-12 (“the theory of predatory bidding is that recoupment
will occur primarily through the exercise of monopsony power in the
input market to lower prices of inputs in the long run”).

Id at 14.

See Salop at 706.

Brooke Group, 509 US at 223-226.

Id at 226.

Kirkwood at 663-664; Professor Steven Salop also argues that
consumer welfare should be the sole touchstone of analysis of
predatory buying. Salop at 677.

US Brief at 12.

Id at 14.
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